


ACKNOWLEDGMENT ; See Conveyances, 1, 3, 7, 8. 

ADMINISTRATION. 

1. Promissory note—Promise and refusal to surrender after payment—Double 
payment of note—Action to recover back money—Res adjudicata.—An admin- 
istrator, after personal service, obtained judgment by default on a note given to 
the intestate, and realized the amount due, and the maker subsequently sued to 
recover back the money, claiming that the debt had already been paid to the de- 
ceased. The proof showed merely a promise of the latter to deliver up the 
note. Held, 1st, that the duty of surrendering it was a moral and not a legal 
obligation, and not a good consideration for the promise, and hence, that such 
agreement would not sustain the action against the administrator; 2nd, that 
the judgment in favor of that officer, in the suit brought by him, was res adjudi- 
cata ; and the failure to set up therein the defense of payment conclusively 
barred the maker from subsequently prosecuting the claim. Such is the rule 
as now established in all ‘cases, unless the party can show some ground for 
equitable interference.—Greenabaum v. Elliott, Adm’r of Taylor, 25. 

. Administration —Action against estate— Limitation as to claims. — The 
cause of action, against an administrator for money, alleged to have been 
wrongfully collected by him on a note, accrues at the date of the payment 
thereof. And, the statutory limitation of two years against such claims, being 
then in force, failure to present the claim against the estate within two years 
from the time of payment, will bar it, notwithstanding that the administration 
may have been commenced when the three years’ limitation act was in ope- 
ration.—Id. 

. Courts, Probate—Final settlement—Subsequent litigation in the Circuit Court 
by original suit res adjudicata,—A final settlement in a Probate Court, as to 
matters within its jurisdiction and in issue, is conclusive between the parties 
unless reversed or set aside on appeal ; and the same issues cannot be after- 
ward litigated by an independent proceeding in the Circuit Court. Nor can 
the same issue be so litigated pending such an appeal.—Townsend, Adm’x etc., 
vs. Townsend, 246. : 

4. Administrator—Personal judgment against for costs— When improper.—In suit 
brought by an administrator upon a cause of action which accrued during the 
lifetime of his intestate, the administrator is not personally liable for costs. 
The judgment on that score should be against him in his representative capa- 
city, to be satisfied out of the assets of the estate—Ross, Adm’r, v. Alleman, 


269. ; 
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ADMINISTRATION, continued. 

5. Probate Courts—Appeals from—Fuilure to prosecute—What constitutes such 
Sailure as to warrant afirmance.—Where appellant fails to prosecute his 
appeal, as required by law, from the judgment of a Probate Court, the judgment 
should be affirmed. Section 8 of the act concerning appeals from the Probate 
Court, (Wagn. Stat., 120,) providing for the trial of causes anew in the Circuit 
Court, is to be construed in connection with 3 16 of the law concerning costs, 
(Wagn. Stat., 344.) But failure, for two terms, to give notice of appeal or to 
enter an appearance in the Circuit Court, is not such a failure to prosecute the 
appeal from the Probate Court as the statute contemplates, in order to entitle 
the appellee to an affirmance. The default which will warrant such a step, is 
a failure to appear and defend when the case is called for trial.—Westpheling 
vs. Enright, Adm’r, 279. 

6. Administrator—Annual settlement of, not conclusive—An annual settlement is 
not conclusive, nor has it the force of a judgment.—Folger vs. Heidel, 284, 

7. Probate Court—Affidavit charging embezzlement of estate of deceased person, 
filed by one not shown to have interest— Affidavit in Circuit Court by administra. 
tor—Change in cause of action.—Where one not shown to have any interest 
in the estate files an affidavit, charging another with embezzling the property 
of a deceased person, (Wagn. Stat., 85, 3 7) the administrator cannot, on ap. 
peal of the case to the Circuit Court, appear there for the first time and file a 
new affidavit, and compel the party accused to proceed to trial thereon. Such 
action of the administrator would be the introduction of a new party anda 
change in the cause of action.—Shaw, Adm’r of Groomer vs. Groomer, 495. 

8. Probate Court—Settlement made in vacation—Assent thereto by executor before 
appointment— Confirmation in term time of setilement—Injunction to prevent 
execution sale under—Motion to quash execution.—The assent of one subse- 
quently an executor, before probate of the will and before his appointment, to 
a settlement of the testator’s estate, and a judgment of the Probute Court, ren- 
dered in vacation, ratifying such settlement, are both void ; and a subsequent 
order in term time merely confirming the supposed judgment, is not itself a 
judgment and cannot impart validity to the prior proceedings. But in such a 
case,without allegation of fraud or aceident, or danger of irreparable damage 
or cloud on title by sale of realty, equity will not interfere, by injunction, to 
prevent an execution sale under such confirmation. A party interested has 
his remedy at law by motion to quash the execution.—Stockton, Ex’r, etc. vs. 
Ransom, Adm’r, 535. . 

See Attorney at Law, 1; Wills, 1 
ADMISSION ; See Bills and Notes, 10. 
ADVERSE POSSESSION ; See Land and Land Titles, 31; Landlord and Tenant, 
3, 4,5; Limitation, 2, 3, 4, 9, 12, 13, 15, 16, 17. 

AGENCY. 

1, Agent—Acts of sub-agent, when binding on principal.—The rule that an agent 
cannot delegate his powers unless the sub-agency be directly authorized or rati- 
fied by his principal, with full knowledge of the facts, has no application to 
acts purely ministerial. In such cases if he directs the act or being aware 
of the circumstances, afterward adopt it as his own, that is sufficient.—Grady 

8. Am. Cent. Ins. Co., 116. 
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9. Agency—Misfeasance.—The agent, and not the principal, is responsible to a 
third party for positive misfeasance of the agent.—Buis vs. Cook, 391. 

See Attorney at Law; Insurance, Fire, 2, 5; Railroad, 21, 22. 
AMENDMENT ; See Jeofails; Judgment, 2, 8, 4, 7; Justices’ Courts, 3. 
ANDREW COUNTY ; See Guardian and Ward, 8, 

APPEAL; See Practice, civil, Appeal. 

APPEARANCE; See Judgment, 2, 4. 

ARBITRATION AND REFERENCE. 

1. Arbitrations and references—Reference of cause no ground for reversal, when. 
—Where, at the time of the reference of a case, no objection thereto was 
made or exception taken by either party; and both appeared and took testi- 
mony, and the pleadings showed that the taking of an account was necessary, 
held, that the reference would furnish no ground for the reversal of the cause. 
—Callahan vs. Shotwell, 398. 

ASSAULT; See Crimes and Punishments. 

ATTACHMENT. 


1, Attachment—Plea in abatement—Overruling of—Answer waives exceptions to, 
—Defendant, in an attachment suit by answering over waives exception to the 
action of court in overruling his plea in abatement.—MeDonald vs. Fist, 172. 

See Execution, 1; Injunction; Judgment, 2, 4. 

ATTORNEY AT LAW. 

1. Contract of attorney for services—Full performance prevented by death—Ac- 
tion against administrator to recover back part proceeds of land conveyed to se- 
cure fee—Substitulion of new attorney.—Where an attorney took a conveyance 
of a tract of land to secure his fee for services to be performed in certain 
specified cases, of which services his death prevented more than a partial per- 
formance, a proper proceeding would be by bill against his estate, to set aside 
the conveyance upon a tender of so much of the fee agreed upon as was found 
to be really due; but when the land was sold by his estate, plaintiff might re- 
cover back the surplus proceeds over and above the ascertained value of such 
services, 

In such a case the administrator could not defend against the recovery of such 
surplus by showing a readiness to perform the remaining services through an- 
other attorney.—Callahan vs. Shotwell, Adm’r 398. 

See Equity, 5. 
ATTORNMENT ; See Landlord and Tenant, 4. 


BAILMENT. 

1. Bailment—Hire of horse—Care necessary.—The hirer of a horse is only 
bound to exercise the care and discretion, in his use, which a man of ordinary 
prudence and discretion would exercise in the use of his own property ; and is 
not liable for injuries arising from sickness not caused or contributed to by 
his abuse or negligence.—Buis vs. Cook, 291. 

2. Agency—Misfeasance—The agent, and not the principal, is rs toa 
third party for positive misfeasance of the agent.—Id. 

BEQUEST; See Church, 1. 
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BILL OF LADING; See Common Carrier, 1, 2, 8. 

BILLS AND NOTES. 

1. Promissory note Verdict—Judgment—Assessing damages.—In suit ona note 
where there is a general verdict for plaintiff, but no finding of the amount of 

recovery, the court cannot proceed to enter up judgment therefor. (Snadon’s 
Adm’r vs. Nickell, 42 Mo., 169.}—Burghart vs. Brown, 24. 

2. Promissory nole—Promise and refusal to surrender after payment— Double 
Payment of note—Action to recover back money—Res adjudicata.—An admin- 
i-trator, after persoual service, obtained judgment by default on a note given 
to the intestate, and realized the amount due, and the maker subsequently 
sued to recover back the money, claiming that the debt had already been paid 
to the deceased. The proof showed merely a promise of the latter to deliver 
up the note. eld, 1st, that the duty of surrendering it was a moral and not 
a legal obligation, and not a good consideration for the promise, and hence, 
that such agreement would not sustain the action against the administrator ; 
2ud, that the judgment in favor of that officer, in the suit brought by Lim, 
was res adjudicata ; and the failure to set up therein the defense of payment 
conclusively barred the maker from subsequently prosecuting the claim. Such 
is the rule as now established iu all cases, unless the party can show some 
grouud for equitable interference.-Greenabaum vs, Elliott, Adm’r of Taylor, 25, 

3. Notes secured by deed of trust—Provision that neither note shall be collected till 
last one fall due--Suit on notes, how affected by.— Where a deed of trust given 
to secure sundry notes maturing at different dates, provides that none of 
them shall become due and that the deed shall not be foreclosed, till the ma 
turity of the uote made latest payable, the holder who purchases one of the 
notes with knowledge of the above provision, cannot recover judgment there- 
on until the last note matures, In such suit the note in action aud the deed 
of trust may be read together and considered as one instrument. 

(As to how far the deed qualified the time of payment of the note, the action 
not being a proceeding to foreclose the deed, Hough, J., expressed no 
opinion.)}—Brownlee vs. Arnold, 79. 

4. Promissory note—Readiness to pay at lime and place designated— Effect of — 
Money must be brought into court.—The readiness of the maker of a promis- 
sory note to pay the same at the time and place appointed, will stop interest 
from that time. But to avail himself of this defense upon trial, he must de- 
posit the money with the clerk of the court.—Mahan vs. Waters, 167. 

5. Promissory note— Readiness to pay—Subsequent demand and refusal must be 
only for principal—Must be pleaded.—W here the maker of a promissory note 
is in readiness to pay the same at the time and place designated for payment, 
and the maker Is iu default, the latter may show a subsequent demand and refu- 
sul; but the demand must be for the precise sum due at maturity, and the 
facts must be pleaded. If the demand is for the principal and interest since 
accrued, it will not operate as a demand and refusal after tender.—Id. 

6. Promissory note— Tender, admits what #?—A plea of tender admits the exist- 
ence of the debt.—Id. 

7. Promissory note— Abstinence from drink a good consideration.—A promissory 

note made payable on condition that the payee shall, during a specified time, 

abstain from intoxicating liquor, imports a sufficient consideration to sustain 
an action, on proof that its terms have been complied with ; and the cousid- 
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BILLS AND NOTES, continued. 
eration is not illegal as against public policy. (See Wagn. Stat., 270, 3 6.)~— 
Lindell vs. Rokes, 249. 

8. Bills and notes—Signature on back of note, when thal of maker.—Where one 
writes his name on the back of a note whereof he is not shown by the instru- 
ment to be either an original party or indorsee, he will be presumed, in the 
absence of extrinsic testimony, to be a joint maker; but such presumption 
may be removed by parol evidence. And what weight is to be given to such 
evidence is a question for the jury to determine.—Cahn vs. Dutton, 297. 

9. Bills and notes—Maker’s signature procured by fraud—Negligence of maker 
—Righis of bona fide holders.—Where it appears that the party sought to be 
charged intended to bind himself by some obligation in writing, and volunta- 
rily signed his name to what he supposed to be the obligation he intended to 
execute, having full and unrestricted means of ascertaining for himself the true 
character of such instrument before signing it, but neglecting to avail himself 
of such means of information, and relying on the representations of another 
a3 to the contents of the instrument, signed and delivered a negotiable prom- 
issory note, instead of the instrument he intended to sign, he cannot be heard 
to impeach its validity in the hands of a bona fide holder.—Shirts vs. Over- 
john, 305. 

10. Bills and notes—Presumption— Admission.—It will be presumed, in the ab- 
sence of proof to the contrary, that the holder of negotiable paper received it 
for value, before maturity, and in the regular course of business; but, in the 
absence of admissions in the pleadings or in the testimony of the defendant, 
it is error to instruct the jury that such presumptions are admitted facts.—Id. 

11. Bills and notes—Cases in judgment.—O., supposing he was signing a receipt 
for plows, to be left with him on sale, signed and delivered a negotiable prom- 
issory note. The plows were never delivered. Learning afterwards the true 
character of the instrument, and that the payee was endeavoring to negotiate 
it, O. caused a notice to be published, warning the public against purchasing 
the note. Thereupon, E., the payee, complained to O. that he was doing him 
at injustice, saying that he had sold two of the plows and would endorse a 
credit of fifty dollars on the note. To this proposition O. assented, and the en- 
dorsement was made and O. signed the memorandum. Held, (1.) That asa 
matter of law, the circumstances under which the note was signed constituted 
no defense to an action on it by a bona fide holder; and (2.) that the act of 
0. in assenting to and signing the endorsement on the note, after acquiring 
full notice of its true character, amounted to a ratification of the instrument. 


12. Note signed under mistake as to its character—Negligence of maker—Fraudu- 
lent representations made to.— What question for jury.—Where one voluntarily 
signs a promissory note, supposing it to be an obligation of a different charac- 
ter, but has full means of information in the premises, and neglects to avail 
himself thereof, relying on the representations of another, he cannot set up 
such ignorance and mistake, as a defense against an innocent holder for value 
before maturity, (Shirts vs. Overjohn, ante, p. 305, affirmed.) If, however, 
his signature is procured without negligence on his part, and through artifice 
or fraudulent representation, the rule is different, and the jury should be left 
under appropriate instructions to determine these facts.—Frederick vs. Clem- 

ens, 313. 
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BILLS AND NOTES, continued. 

13. Gaming contract—Drafi given in payment of bet, and money collected by in. 
dorsee—Liability to owner in case of knowledge of wager—In case of ignor. 
ance.—The indorsement of a draft, by the owner, in payment of a gambling 
debt, although the paper were issued prior to the incurring of the debt and for 
a legal consideration, comes within the inhibition of the Gaming Act; (Wagn, 
Stat., 661) and in contemplation of that statute, the indorsed draft may be 
treated as a security or a new bill. Such indorsement under the statute is foid 
and conveys no title. And where the draft is assigned or transferred by the 
party receiving it, to another, also cognizant of the facts, who collects the 
amount, he will be held to have converted the instrument and its proceeds, 
aud will be liable to the owner for sum collected. And, semble, that the 
same liability will attach, even though such third party be ignorant of the 

_ wager. (See Koch vs. Branch, 44 Mo., 542.)—Williams vs. Wall, 318. 

14. Promissory note, alteration of —Intent of party making immaterial— Ratifica 
tion, etc.—A material and intentional alteration in a note by one of the par. 
ties, as by adding the words “after due, ten per cent.,” will release a party 
not ratifying or consenting to the change. And the rule holds even though 
the alteration be made with honest intent, in order to conform the note to the 
agreement of the parties.—Evans vs. Foreman, 449, 

15. Promissory note—Paymenis on after alteration—Effect of.—Partial pay- 
ments after the alteration of a promissory note, and with full knowledge of 
the fact, will be held as a ratification of the change.—lId. 

16. Promissory note—Alteration made in presence of party his own aet, when.— 
An alteration made in the presence and with the consent of a party thereto 
will be held, in law, as his own act.—Id. 

See Justices’ Courts, 2; Mortgages and Deeds of Truet, 9; Practice, civil, 
Pleadings, 5; Practice, civil, Trials, 13; Railroads, 35. 

BOARD OF EQUALIZATION ; See Revenue, 1. 

BOND. 

1. Bond— Action upon—All obligees must join.—Where an obligation is exe- 
cuted to two or more jointly, all the obligees must sue upon it. They cannot 
separate the liability and bring an action in favor of each.—Dewey v. Carey, 
224. 

See Replevin, 2, 3. 

BOUNTY. 

1. U. 8. bounties—Buchanan County—Orders for bounty money by—Claim for 
bounty by previously enlisted soldiers. —By the terms of an order issued Aug, 
2nd, 1864, by the County Court of Buchanan County $120,000 of bounty 
money was appropriated to those who “ shall volunteer for the service of the 
United States.” A subsequent order gave practical effect to the first by de- 
claring an apportionment of $200 bounty to those who “have and may volun- 
teer in the United States service.” Held, that one entering the service prior 

to the first order had no claim on the county, for the bounty in said orders 

provided for. The operation of the orders were prospective merely.—Ritchie 

vs. Buchanan County, 562. 
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BRIDGE. 

1. County bridge— Opening of with consent of county—Claim for damages against 
builder— Waiver of.—The mere fact that a county bridge is thrown open to 
public travel with the consent of the County Court, does not constitute a waiver 
on the part of the county of a claim of damages against the builder for delay 
in finishing it.—Dinsmore vs. Livingston Co., 241. 

BUCHANAN COUNTY; Sce Bounty, 1. 


C. 


CATTLE ; See Texas cattle. 

CERTIORARI; See Practice, civil, Appeal, 2. 

CHURCH. 

1. Bequest to a church afterward incorporated—How treated in equity—Faith 
of grantor, how ascertained —A grant of land to a church is a charity, and al- 
though the church is, at the time of the grant, unincorporated so that no 
grantee isthen inesse capable of taking it, and although the language used as 
indicating the intent may be somewhat obscure, yet equity will effectuate the 
trust, and protect those equitably claiming under the grant. And, in ascer- 
taining the faith of the grantor, resort may be had to the usages, tenets and 
ecclesiastical history of the church to which he attached himself.—Schmidt vs. 
Hess, 591. 

COLOR OF TITLE; See Land and Land Titles; Limitations, 

COMMISSIONER; See Contract, 1; Roads, County, 1. 

COMMON CARRIERS. 

1. Carriers—Bill of lading, stipulation against freezing—How far exempts car- 
rier from liability. —Notwithstanding that by the bill of lading it was stipu- 
lated that a cargo of potatoes was to be carried by a railroad at the owner’s 
risk of freezing, yet the road would be liable for all such damage caused by 
the failure to forward the potatoes with reasonable dispatch —Read vs. The St. 
Louis, Kansas City and Northern Railway Company, 199. 

2. Common carrie cannot by contract protect himself against his own negligence. 
—The doctrine is now well established in this State that a common carrier 
cun, by special contract, limit his common law liability ; but he cannot ex- 
empt himself from the consequences of his negligence.—Id. 

8. Common carrier—Risks excepted in bill of lading—Ezception must be sole 
cause of damage, etc.—Where the loss of or injury to a cargo, shipped on a 
railroad, occurs from any of the causes excepted in a bill of lading, in order 
that the company may be relieved from liability, it must appear that the ex- 
ception named is the proximate and sole cause of the damage. If the negli- 
gence of the carrier mingles with it as an active and co-operative cause, the 
carrier will be responsible.—Id. 

4. Common carrier—Action against for loss of goods—Plaintiff in first instance 
need only prove loss—Exzemption under contract, how pleaded and proved— 
Negligence of carrier, how made out.—In suit against a common carrier for 
damage to a cargo of goods, plaintiff in the first instance is only required to 
prove the delivery and loss, and if defendant pleads an exemption under his 
contract, the burden is upon him to prove that the loss was occasioned by the 

cause excepted; but he is not required to go further and prove affirmatively 
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COMMON CARRIERS, continued. 
that he was guilty of no negligence. Proof of that fact will rest upon the 
plaintiff. And such proof is made out by showing that the injury might have 
been avoided by the exercise of reasonable skiil and attention on the part of 
the carrier. —Id. 

5. Railroad strike no excuse for delay in delivering freight.—The sudden and 
wrongful refusal of its employees to work will not excuse a railroad company 
for failure to transport freight in the usual time.—Id. 

CONSIDERATION ; See Bills and Notes, 7,13; Railroads, 35; Sheriff's sales, 3, 

CONSTITUTION ; See Texas Cattle, 2. 

CONTRACT. 

l. Contract— Work done for county under— Approval of by Commissioner — Alle. 
gation as to—Suit on quantum valebat— Opinion of Commissioner in case of. 
—In suit against a county under a contract for public work, where by the terms 
of the agreement the work was to be done to the satisfaction of a commis- 
sioner, his approval must be alleged and proved, unless plaintiff claims that 
his rejection of the work arose from caprice or malice, and was without foun. 
dation; in which case such fact may be alleged anda recovery still had in 
equity. Where the action brought against the county merely on the quantum 
valebat, the opinion ofthe commissioner would have no more binding authority 
than that of any other witness.—Dinsmore vs. Livingston County, 241. 

2. Parol agreement as to interest not binding, when.—Proof of a parol understand- 

ing that the borrower of money should pay ten per cent. interest thereon, is 

incompetent. Such an agreemeut, in order to have binding force, should be 

in writing. (Wagn. Stat., 783, 3 2.)—Id. 

Railroad—Deductions from pay rolls of workmen of amounts due merchant 
Sor supplies—Implied assumpsit.—A railroad company having become liable 
to pay the wages of workmen employed by contractors(Wagn. Stat., 302, 3 10) 
deducted, on their pay rolls, charges for sundry goods theretofore furnished 
the men by a merchant under an agreement entered into by him with the con- 
tractors. On the rolls, and pursuant to the agreement, the amounts purchased 
were entered as payments made on the wages account and as due from the 
contractors tothe merchant; Held, that, being a stranger to the agreement, the 
company was not liable to the merchant under it for such advances; and its 
deductions of the amounts due the merchant from the wages of the men would 
not, of itself, raise an assumpsi¢ in his favor against it, And it would be liable, 
notwithstanding, to the employees for the unpaid balances. But they having 
acquiesced in that mode of settlement, the merchant could recover those 
sums from the company on an implied undertaking to pay the same.—Schuster 
va. Kas. City, St. Jo. & Council Bluffs R. R. Co., 290. 

4. Assumpsit—Promise made for third party.—A promise made for his benefit 
may be sued upon by a third person.—Id. 

5. Contractin writing for lumber for building school house—Delivery of lumber 

to superintendent— Payment of instalments as work progresses— Subsequent 

vesting of title—Parol agreement of School Board—Written contract, how far 

may be varied by—Transfer of possession.—Under a written contract with a 

School Board, a builder agreed to furnish lumber for the erection of a school 

louse, payment to be in instalments as the work progressed; and bond was 

given to secure his compliance with the contract. Afterward at a meeting of 
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CONTRACT, continued. 
the Board, from a conversation among the members, it appeared that there 
was a verbal understanding that a certain sum should be advanced to the 
builder for the purchase of lumber, which should thereupon become the prop- 
erty of the Board. But no minute or record of such arrangement was pre- 
served. The lumber was bought by the builder and placed on the school prem. 
ises in charge of a superintendent appointed by the Board. For an unpaid 
balance of the purchase money, the vendor, took a bill of sale of part of the tum- 
beronthe premises,and brought replevin therefor. Held, that the general 
agreement embraced in the written contract, that the lumber should be paid 
for in instalments as the work progressed, and the fact that under the con- 
tract the material was placed on the premises in charge of the superintendent, 
especially when taken in connection with the giving of the bond, would not, 
on the purchase and delivery of the property, vest the title of the same in the 
Board. The written contract would not be held to show such intent. And 
the oral agreement, by the terms of which the.property was to so vest, being 
inconsistent therewith, was inadmissible to affect the written contract. 

As to whether the builder’s title to the lumber could be transferred merely by 
the parol agreement above referred to, soas to preclude his creditors with- 
vut any visible change of possession, guere ?—Chambers vs. The Board of 
E:iucation of the Town of Cameron, 370. 

6. School Boards—Proceedings of, how proved.—Proof of regulations, orders, 
etc.,of School Boards, is not limited to the copies of those proceedings refer- 
red to by the statute. (Wagn. Stat., 1872, p. 1267, 3 13.)—Id. 

7. Contracts in writing—How far may be varied by subsequent parol agreement. 
—Written contracts may be altered by subsequent parol agreements in rela- 
tion to the time of performance on matters about which the contract makes 
no provision.—Id, 

8. Insurance—Premium note—Parol contract set up as a defense against—Con- 
tracts partly written and partly parol, latter part may be shown by parol-Res- 
cission—Recoupments, etec.—Where, in suit by an insurance company on a 
premium note, the defense was that the notes were given in consideration of a 
parol agreement by plaintiff to loan defendant certain sums of money, Aeld, 
lst. The note and agreement constituted parts of the same contract ; and only 
a part of it being in writing, parol testimony was admissible to prove the remain- 
der. 2d. Notwithstanding the failure to comply with his agreement to loan, 
defendant would be liable on his premium note unless he offered to rescind 

* the contract of insurance by returning the policy and demanding the note. 
8d. Without such defense the amount of plaintiff’s recovery on the notes 
would nevertheless be subject, under appropriate pleading, to be reduced to 
the extent of the damage suffered by defendant in consequence of plaintiff's 
failure to make the loan.—Life Association of America v. Cravens, 388. 

9. Contract of atlorney for services.—Full performance prevented by death—Ac- 

tion against administraior to recover back part proceeds of lind conveyed to s - 

cure fee—Substitution of new attorney.— Where an attorney took a conveyance 
of a tract of land to secure his fee for services to be performed in certain spe- 
cific cases, of which services his death prevented more than a partial perfor- 
mance a proper proceeding would ve by bill against his estate, to set aside the 
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CONTRACT, continued. 
conveyance upon a tender of so much of the fee agreed upon as was found te 
he really due; but when the land was sold by his estate, plaintiff might re. 
cover back the surplus proceeds over and above the ascertained value of such 
services, 

In such a case the administrator could not defend against the recovery of such 
surplus: by showing a readiness to perform the remaining services through an. 
other attorney.—Callahan v. Shotwell, Adm’r, 398. 

See Agency; Bailment; Bills and Notes; Common Carriers; Conveyances; 
Corporations, 4; Corporations, Municipal; Gaming contract; Insurance, 
Fire ; Mortgages and Deeds of Trust ; Railroads, 35; Reports of Deci- 
sions, 1, 2; Roads, county, 1. 

CONVEYANCES. 

1. Acknowledgment—Certificate, allegation of as to venue.—Where a conveyance 
is acknowledged before an officer authorized to take the same within the lim. 
its of his jurisdiction, i€ will be presumed that the acknowledgment was actu. 
ally taken within such limits, without an averment of that fact contained in 
the certificate —Bradley v. West, 33. 

2. Land, contract for sale of—Title bond—Conveyance by obligor to third party 
—Rescission of original contract—Suit by obligee for purchase money, elc.— 
Where one takes possession of land under a bond given to him for conveyance 
thereof on payment of the purchase money, a deed by the owner to a third 
party in the meantime, does not of itself, regardless of the circumstances, 
amount to a rescission of the original contract so as to authorize the ubligee to 
abandon the land and receive back whatever purchase money he has paid out; 
ex. g. where the grantee in the deed agreed to receive the purchase money 
and to give the obligee another bond, with like condition to convey on receipt 
of the money, and especially where the obligee himself agreed to the substitu. 
tion, the latter cannot recover back money paid out for the land and improve 
ments thereon, And most certainly such action will not lie where the obligor 
has the land re-deeded to himself, and then tenders the deed.—-Cooper rs. 
Stockton, 81. ; 

8. Conveyances of military bounty land—Acknowledgments—Certified copies, when 
admissible. —Where a deed conveying military bounty land is acknowledged 
according to the statutes of Missouri, a certified copy thereof may be shown 
in evidence without previous proof of the loss or destruction of the original, 
and it is immaterial whether it be acknowledged in or out of this State. Sections 
35, 36 and 38 of the statute relating to conveyances of real estate (Wagn. 
Stat., 278, 279) refer exclusively to conveyances made outside of this State and 
acknowledged in conformity to the lex loci,—but defective under the Mis- 
souri statute, (Totten v. James, 55 Mo., 494, criticised.) —Tully v. Canfield, 9% 

4. Deeds—Terms, “grants, bargains and sells" amount to quit-claim, when.—A 
deed which “ grants, bargains and sells all the right, title and interest” of the 
grantor is merely a quit-claim conveyance and inoperative to convey an after 
acquired title —Butcher vs. Rogers, 138. 

5. Parol evidence as to technical terms in a deed.—Where terms are used in a deed 

that require explanation to those unfamiliar with the business to which they 

pertain, parol evidence in regard to them is proper, although the terms are 

not ambiguous.—Elliott vs. Secor, 163. 
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CONVEYANCES, continued. 

6. Conveyance, recording of, after judgment, or filing of transcript from a justice 
and before sale—Effect of as to purchaser at sheriff's sale—{ Davis vs. Ownby, 14 
Mo., 170).—The purchaser at a sheriff's sale will not take the title as against 
a deed made prior to the judgment and recorded before the sale—or, where the 
suit is before a justice,after the filing of the transcript with the circuit clerk—and 
before sale~although the deed is recorded after the rendition of judgment or fil- 
ing of transcript. The object of the record is to impart notice to subsequent in- 
cumbrancers and purchasers—e. g. vendees at sheriff's sale. (Davis vs. Ownby 
14 Mo., 170.) The plaintiff in the judgment acquires a lien which will bind the 
estate against any subsequent act of defendant, And the rule is not changed 
by reasou of the fact that the deed is executed after the rendition of the judg- 
ment or the filing of the transcript, where the person to whom the convey- 
ance is afterward made is at the time of the judgment or filing in possession of 
the property with a bond for title and has made lasting and valuable improve- 
ments, so that he would be entitled to a decree for specific performance as 
against his obligor.—Black vs. Long, 181. 

4. Conveyances—Married women—Acknowledgmet—Delivery.—The consent of 
a married woman to the delivery of a deed executed by her, is evinced by her 
acknowledgment, which is the only way known to our law by which the con- 
sent of a femme covert can be exhibited.—Devorse v. Snider, 225. 

8. Acknowledgments—Form of, in conveyances of land partly owned by wife 
and partly by husband, what sufficient. —Lands owned by the husband and those 
owned by the wife in fee, may be embraced by the same conveyance; and un- 
der the Statute of 1855, the wife was not required to make two acknowledgments, 
one for her own lands, and one relinquishing her dower in the lands of her 
husband. Nor was it essential that a single acknowledgment should contain 
distinct references to the lands owned by the wife and these owned by the hus- 
band A single acknowledment would suffice. The clause relinquishing her 
dower will be held applicable to all lands in which she had dower, and surplus- 
age as to all lands owned by her in fee.—Barker vs. Circle, 258. 

9. Conveyance inter partes—Sheriff’s sales—Accuracy of description— What ne- 
cessar in two cases.—In the interpretation of deeds inter partes, courts are not 
inclined to insist upon that accuracy of description required in sheriffs’ deeds 
or other transfers of property in tnvitum.—Carter vs. Holman, 498. 

10. Deed—Description of land in—Patent, ambiguity in—Identification of ali- 
unde.—In an agreement for a mortgage of land the property was referred to 
as “a farm owned by me in townships sixty-five and sixty-six of Worth coun- 
ty,” * * * “south of Grant city, one and one-half miles.” But neither 
section nor range were given. It appeared that the maker of the agreement 
lived in another county, and that the tract claimed to be that described by the 
deed had no house upon it, and was not known as the farm of the maker, nor 
generally understood to be his. Held, that the ambiguity in the description 
was patent, and that the uncertainty was not cured by the evidence aliunde.—Id, 

See Church, 1; Ejectment, 2; Fraudulent Conveyances, 1; Land and Land 

Titles, 27, 28, 29; Landlord and Tenant, 4. 
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CORPORATIONS. 

1. Execution—Sale of land owned by corporation under— Purchase by Treasurer 
— Title acquired not adverse to company.—Where under execution against a 
corporation, land held by its trustees was purchased by one who was stock- 
holder and treasurer of the company, it was held that the purchase must be 
regarded as having been made for the benefit of the association, and that the 
title which he acquired could not be considered as hostile to the company.— 
McAllen vs. Woodcock, 174. 

2. Practice, civil—Joinder of co-plaintiff against his consent— When proper.—In 
suit against a corporation, where a trustee was made co-plaintiff without his 
knowledge and against his consent, and prayed a dismissal as to himself on 
that ground: Held, that although he might have been joined as co-defendant, 
yet it was not error in the court to overrule the motion, and retain himas 
plaintiff, on the execution by his co-plaintiffs of a bond to indewnify him 
against costs.—Id. 

3. Practice, civil—Allegation as to existence of corporation—What sufficient. 
In suit by a corporation, an averment that plaintiff was a corporation “duly 
incorporated under and by virtue of an act of the General Assembly of the 
State of Missouri entitled,” etc., was a sufficient allegation of plaintiff's cor- 
porate existence.—Chillicothe Sav. Ass’n vs. Ruegger, 218. 

4. Pleadings— Allegations as to corporate existence in suit by company on contract, 
etc—One having made a contract with a company, in its corporate name, 
thereby admits that it is duly constituted a body politic and corporate, at the 
time, and is estopped from setting up for defense by way of demurrer or other. 
wise, the non-allegation of these facts by the company in suit on the contract. 
And in such suit the company need not state where it has its residence or 
principal place of business.—National Ins. Co. vs. Bowman, 252. 

5. Corporation, illegal act of —When may be investigated by private citizen, collat. 
erally.—Tie only exception to the rule which prohibits collateral inquiry bya 
private citizen into the supposed illegal acts of a corporation, is where such in- 
vestigation is expressly authorized by the legislature.—Martindale vs. K. C., 
St. Jo. & C. B. R. R., 508. 

See Church; Insurance, Fire; Schools and School Lands. 

CORPORATIONS, MUNICIPAL. 

1. Corporations, municipal—Trustees of—Debt for engraving scrip— Warrant 
issued for—Town not bound, when.—Tue trustees of a municipal corporation 
created under and controlled by the statute relating to towns and their incor- 
poration, (Wagn. Stat., 1313) have no authority to contract a debt for en- 
graving scrip to be issued by said trustees, nor can they render the town 
liable for the payment of a warrant issued in satisfaction of the debt. And 
although the warrant, if signed by the proper officer, prima facie imports va- 
lidity, its issuance may be shown to be ulira vires. 

Those who deal with the officers of a municipal corporation must ascertain, at 
their peril, that these agents are acting in the scope of their lawful powers.— 
Cheeney v. The Inhabitants of the Town of Brookfield, 53. 

2. St. Joseph, charter of—Liability for street improvement.—Under the charter of 

St. Joseph, the city could not be held liable, in any manner whatever, for work 

done which was made a charge upon adjoining property.--Saxton v. City of 

St. Joseph, 153. 
























INDEX. 


CORPORATIONS, MUNICIPAL, continued. 

3. Municipal corporations, concurrence of mayor and council necessary to bind 
—Street improvements—Claim of contractor against adjoining proprietors; 
against city, for work ; for expenditures in attempt to collect claim—“ Ignorantia 
legis.” —The adoption by a city council of a resolution, ordering the city engin- 
eer to let out a contract for macadamizing, ete., a street, without the concur- 
rent action of the mayor, is a nullity, imposing no legal obligation whatever 
upon the municipality, and gives the contractor no right of action against the 
adjoining property owners. Nor will the city be liable to him for expenditures in 
endeavoring to enforce the collection of his tax bills against itself. The princi- 
ples of law that govern cases of illegal or imperfect execution of municipal pow- 
ers,or cases where an absolute duty is imposed upon the corporation, have no ap- 
plication to the state of facts supposed. For a municipality cannot act at all ex- 
cept through the mayor and council, and the propriety of improving a street 
is a matter resting in the sound discretion of its officers. Moreover, the con- 
tractor must be held to know the law, and will be presumed to know that his 
claim is invalid. —Id. 

4. Municipalities—Liability for negligent performance of work—Rule as to, not 
applicable to defective legislation.—The rule, that when a city undertakes the exe- 
cution of public work authorized by its charter, though it is not bound to un- 
dertake the same, it is liable for negligence in the performance of such work, 
does not apply to defective municipal legislation.—Id. 

5. St. Joseph, charter of—Special taxes—Liability of owner prima facie—As- 
sessment apportioned to frontage—Charges for work not in contract—Interest, 
tender of, ete.—In suit on a special tax bill for street improvements, brought 
under the amended charter of St. Joseph, (Sess. Acts, 1865, p. 433, e¢ seg.) 
held : 

Ist. The bill made the owner prima facie liable for the amount of the debt 
charged and constituted a valid claim until rebutted. 

2nd, The amount assessed must be in that proportion to the whole charge 
under the contract which the frontage of the lot taxed bears to that of the 
whole work undertaken. 

8rd. The fact that some small amount of work or material may have been ap- 
portioned and charged in the bill other than that called for by the contract, 
will not necessarily invalidate the bill; but the additional amount so assessed 

@ may, on proper showing, be deducted. 

4th. In case the bill contains such excessive charges, accruing interest can be 
stopped only by tendering the true amount; then in event of non-acceptance 
thereof, if the holder fail to recover more, he can have no interest. 

5th. The failure of the city engineer to record the bill in a book kept for that 
purpose, will not defeat the bill —Neenan v. Smith ,292, 

6. Municipal charter—Power of officers limited by.—The law is well settled that 
the power of municipal authorities is confined to the limits preseribed by the 
charter, and ordinances in conformity therewith —Leaeh vs. Cargill, 316. 

7. Special taxes—Failure of city engineer in pursuance of ordinance, to permit 
property owners to macadamize part of street adjoining.—Where an ordinance 
for the macadamizing of a street, provides that the city engineer shall 
give the adjoining property owners the privilege of doing the work in front 

of their property, proof of failure to give such opportunity will defeat an ac- 
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CORPORATIONS, MUNICIPAL, continued. 
tion on a special tax bill against one of said property owners. And a mere 
newspaper advertisement for proposals for said macadamizing will not amount 
te such offer, unless made to have that effect by the terms of the ordinance.—Id, 

COSTS. 

1. Practice, civil--Judgment for costs—Appeal.—A judgment for costs is not a 
final judgment from which appeal will lie—Conn vs. Ferree, 17. 

See Administration, 4, 5. 

COUNTY; See Bridge, 1; Court, County; Swamp Lands, 1. 

COUNTY COLLECTOR; See Revenue, 2. 

COURT, COUNTY; See Bounty, 1; Bridge, 1; Contract, 1; Revenue, 2; Road, 
County, 1. 

COURT, PROBATE; See Administration ; Guardian and Ward ; Revenue, 2 

COURT, SUPREME ; See Practice Supreme Coun. 

CRIMES AND PUNISHMENTS. 

1. Crimes and punishmenis—Attempt to wound, maim and disfigure—Constr. Stat, 
—A felonious “maiming, wounding and disfiguring” (Wagn. Stat., 450) is 
“another felony” as contemplated by 3 32. And a felonious assault with in- 
tent to maim, etc., is an assault to commit a felony and so an offense under the 
statute. (State v. Thompson, 30 Mo. 470.)—State vs. Brown, 141, 

2. Misdemeanors, statutory—Jurisdiction of—Power of Legislature to deter. 
mine.—The legislature has the undoubted right, in reference to statutory misde. 
meanors, to say in what particular jurisdiction they shall be tried, and to make 
that jurisdictionexclusive of all others.—State vs. Gordon, 883. 

8. Misdemeanors, jurisdiction as to-—- Words of restriction and exclusion—Construe- 
tion of statule.--When the power to hear and determine statutory misdemeanors 
is given to a municipal corporation, but no words of exclusion or restriction 
are used, the remedies between the State and the corporation will be construed 
to be concurrent; but where the manifest intention is that the prosecution 
shall be limited exclusively to one jurisdiction, that intention must prevail. 
And authority was unquestionably conferred on the city of Liberty by its 
charter of 1868, (Adj. Sess. Acts 1868, p. 221, 3 12,) to take exclusive cogni- 
zance of misdemeanors.—Id. 

See Practice, Criminal; Texas Cattle, 1, 3. 

CRIMINAL LAW;; See Crimes and Punishments, 
















































DAMAGES. 
1. Damages—Personal injuries by railroad to servant, caused by defective track— 
Duty of company to keep track safe.—In suit against a railroad company by 
an employee, for personal injuries caused by defective track, an instruction de- 
claring defendants exempt from liability, notwithstanding its unsafe condition, 
if plaintiff knew, or could by the exercise of ordinary diligence have known, of 
the state of the track, is properly refused. It is not the business of the ser- 
vant to ascertain whether the machinery and structure of the road are defec- 
tive; but the duty of the company is to keep them in a safe condition; and 
it is responsible for injuries resulting from such defects.—Porter vs. Hann. & 
St. Jo. R. R. Co., 160. 
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DAMAGES, continued, 

2, Damages—Action for killing plaintif’s husband—Dying declarations—Res 
geste.—In suit against a railroad company for the killing of plaintiff's hus- 
band, the declarations of the latter immediately after receiving the injuries, as 
to the cause of his death, are admissible as a part of the res gesta.—Entwhistle 
vs. Feighner, 214. 

3. Damages for killing plaintiff’s husband— Defendant competent’ witness— Const. 
Stat.—In suit of damages against one for killing plaintiff's husband, defend- 
ant is a competent witness. In such case, there was no contract or cause of 
action (Wagn. Stat., 1372, 3 1), to which the deceased/was a party. His death 
was a sine gua non to the existence of the cause of action.—Id. 

4. Damages——Injuries by railroad train—Contributory negligence— Causes, remote 
and immediate.—Although one injured by a railroad train was guilty of some 
negligence which contributed to the injury, yet if those in charge of the train 
might have avoided the injury by the exercise of ordinary care and prudence, 
the company would be liable, provided that the negligence of the one injured 
was the remote or incidental, and that of the road the direct, cause of the ac- 
cident.—Whalen vs. St. Louis, Kans. City and Northern Ri’y., 323. 

5. Damages by railroad to person—Loss of limb—Measure of damages, ete.—In 
assessing damages for loss of limb caused by a railroad, the jury should con- 

. sider the age, situation, bodily suffering and mental anguish of the person in- 
juved, and the loss sustained by him in consequence, and the extent to which 
he was thereby disabled from self-support.—Id. 

6. Personal injuries by railroad— Negligence—Intozxication.—One standing in a 
state of intoxication, on a railroad track at the usual time of running of the 
train, and in a position of exposure, is guilty of negligence.—Id. 

9. Railroads—Crossing ‘used by passengers— Diligence of company and passen- 
gers— What necessary. —Where a railroad track is crossed by a path commonly 
used by passengers, trains should use great diligence to guard against acci- 
dent; and a like diligence and caution devolve upon passengers.—Id. 

8. Damages—-Excessive—Interference by Supreme Court.—The Supreme Court 
will not ordinarily interfere on the ground of excessive damages.—Id. 

9. Railroads—Damages caused by surface water—By diversion of watercourse 
—Rule as to company’s liability.—Where damages caused by the construction 
of a railroad, result from the flooding of surface water, and not the diversion 
of a natural stream or water course, the company will not be liable, if. in 
such construction, the company is reasonably prudent and careful to avoid in- 
jury. (Munkers vs. Kansas City, St. Joseph & Council Bluffs R. R. Co., post 
p. 834.)—Hosher vs. K. C., St. Jo. & C. B. R. R., 329. 

10. Pleadings—Damages caused by diversion of stream ; by surface water—Va- 
riance.—Where plaintiff charges that his land was flooded and damaged, by 
the diversion, by a railroad company, of a stream of water from its natural 
channel, he cannot recover, on proof showing that the injuries were caused 
solely by surface water. And the distinction between the cases and the rel- 

ative liability of the company should be explained to the jury under appropri- 

ate instructions. —Mankers vs. K, C., St. Jo. & C. B. BR. R. Co., 334. 
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DAMAGES, continued. 
11. Damages, excessive— Remittitur in Supreme Court.—When excessive dama- 
ges are given by a jury, a remititur thereof may be entered in the Supreme 
Court, without sending the party back to the lower court.—Johnston ys, 
Morrow, 339, 
See Common Carriers, 1, 2, 3, 4; Eminent Domain, 1; Railroads, $, 4, 5, 6, 
7, 8, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28; Replevin, 2; Slander, 1; 
Texas Cattle, 1. 
DEATH OF DEFENDANT; See Execution, }. 
DECISIONS OF SUPREME COURT ; See Reports of Decisions. 
DEPOSITIONS ; See Evidence, 2. 
DESCRIPTION ; See Converances. 
DOWER;; See Land and Land Titles, 16; Wills, 1. 
DYING DECLARATIONS; See Evidence, 4. 


E. 


EDUCATION ; See Schools and School Lands. 

EJECTMENT. 

1. Ejectment—Chain of title throngh common source.—In ejectment where both 
trace title through the same source neither need go farther back.—Butcher 
vs. Rogers, 138. 

2. Deed by married woman having only equitable right—After-acquired title of 
— Ejectment brought under—Estoppel under former eovenants—Claim of de- 
fendant for affirmative relief in such suit, etc.-—A married woman bought and 
paid for, and entered upon and permanently improved, certain land, but took 
no deed therefor; subsequently, conjointly with her husband, she conveyed 
the same by deed of trust with cove::ants of warranty, and after sale and pur- 
chase under the trust deed, being at that time discovert, obtained from her 
vendor a quit-claim deed for the property. 

Held, that her covenants in the trust deed would not estop her from maintaining 
ejectment on an after acquired title, paramount to the right conveyed by her; 
but the legal title received by her from her vendor, the right to which she had 
previously acquired by her purchase and possession, was, in equity, in her 
hands, or in the hands of those having notice of her purchase and subsequent 
converatce, subordinate to the right transferred by her deed of trust. 

Where suit in ejectment is so brought, although defendant might properly ask to 
have plaintiff's title vested in himself, yet his failure to do 80 would not impair 
his right to hold possession against plaintiff claiming under that title with no- 
tice of defendant’s equity.—Barker vs. Circle, 258. 

See Forcible Entry and Detainer, 2; Limitations, 9, 17; Witnesses, 1. 

EMBEZZLEMENT ; See Administration, 7. 

EMBLEMENTS ; See Landlord and Tenant, 1. 

EMINENT DOMAIN. 

1, Eminent Domain—Benefits deducted from assessment of damages for land 

taken for railroads—Rule as to—Testimony touching —In the assessment of 

damages for land taken for railroad purposes the benefit which is to be deduct- 
ed from the damages which the owner sustains is the direct and peculiar ben- 
efit resulting to the land in particular, and not the general benefit accruing to 
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EMINENT DOMAIN, continued. 
it in common with other land which is enhanced in value by the building of 
the road. (St. Louis & St. Jo. R. R. Co. vs. Richardson, 45 Mo., 466.) And 
the land should be assessed at its value whentaken. But witnesses may testify 
as to its value before aud after the taking, as tending to shed light on that 
point. —Hosher vs. K. C., St. Jo. & C. B. R. R. Co., 3038. 

EQUITY. 

1, Hqnity—Non-suit with leave, ete—Appeal.—Whether in suit in equity, a non- 
suit with leave to move to set aside can be taken so as to bring the ease be- 
fore the Supreme Court for review, doubted.—Conn vs. Ferree, 17. 

2. Equity—Jurisdiction—Dower—Fraud.—Courts of equity have jurisdiction 
of actions to set aside conveyances obtained by fraud, and to secure assign- 
ment of dower.—Devorse vs. Snyder, 241. 

8. Land and land titles—Deed obtained without knowledge of grantor— Assent 
presumed after knowledge of record and acquiescence in occupation by grantee. — 

F Semble, that although the grantor in a deed does not actually deliver it to 

the grantee, yet if he is afterwards aware of its being recorded, and of occu- 
pation of the land by the grantee for a long period of years, his assent may be 
presumed.—1ld. - 

4. Equity—Title to land in third party cannot be set up, when.—A. having a 
title bond for certain land, and having paid the purchase price, conveyed the 
same to B., but the deed was not recorded. B. sold the tract to U., and 
returned the deed to A. with directions to cancel it, and make a conveyance 
directly to C., and such deed was accordingly executed with full covenants and 
for adequate consideration. In a suit by C. for a specific performance of his 
contract by A., wherein B. asserted no claim, he/d that parties having knowledge 
of the deed to plaintiff could not attack his title on the ground that A., by his 
deed to B., had divested himself of title, and that the return of the instrument 
did not re-invest itin A—Williams vs. MeGuire, 254. 

5. Bill in equity to re-docket case on the ground of fraudulent defense and re- 
moval of cause from docket.—Where it appears that through the fraud and 
combination of the attorneys, a false and sham defense to plaintiff’s suit is in- 
terposed, and the court is so practiced upon and deceived that no judgment is 
obtained, and, without any order or action of the court, the case is suffered to 
disappear from the docket, plaintiff will be entitled, on a proper case presented, 
to have the cause re-docketed and a trial instituted on the pleadings as they 
remain on the files of the court.—Doss vs. Davis, 300 

. Equity suit to remove trustees and set aside sale made by them of land—Decree or- 

dering payment of balance of purchase money—Vendor’s lien.—The creditors 
of an insolvent debtor brought suit in this State to set aside the sale of his 
Missouri lands, made by his trustees, and to remove the trustees, charging un- 
fitness and unfaithfulness on his part, and fraud in the sale. The court ordered 
their removal and the appointment of the county sheriff in their stead, but con- 
firmed the sale. Prior to this proceeding, the creditors had sued the trustees 
in Kentucky, where all the parties resided, but the action was undetermined. 
Held, that although the Missouri Court might order their removal, so far as 
their trusteeship here was concerned, it could not, in the above state of case, 
while this suit in Kentucky was pending, and without any issue authorizing 
such « decree, direct the purchaser to pay over the unpaid purchase money to 
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EQUITY, continued. 
the sheriff. If an enforcement of the vendor's lien were needed, in consequence 
of the inability of the purchaser to pay the amount of the notes, suit might 
be brought in this State, but must be instituted on the notes.—Bank of Ken. 
tucky vs. Poyntz, 531. 

7. Equity—Resulting trust—What proof necessary to authorize decree of —To 
warrant the destruction of a legal title, by decree of a resulting trust, the 
proof should be of the most eonelusive character.—Sharp vs. Berry, 575. 

See Church, 1; Contracts, 9; Execution, 4; Fraud; Injunction; Lis Pen. 
dens; Mortgages and Deeds of Trust, 6, 7, 8; Practice, civil, Pleading, 
1; Quieting Titles; Revenue, 2; Sheriff’s Sales, 4, 6. 

ESTOPPEL; See Ejectment, 2. 

EVIDENCE. 

1. Legislature—Journals—How far evidence —Printed copies of the journals of 
the legislature are only prima facie evidence of the original legislative rolls 
and may be rebutted by testimony showing their inaccuracy. Hence they 
eannot be used in the Supreme Court, where not introduced as evidence in the 
trial of the cause below.—Bradley vs. West, 33. 

2. Practice, civil—Depositions— Objections to should be made, when.—After parties ° 
have been induced to go to trial with the belief that depositions will be ad. 
mitted in evidence, it is too late to raise objections to irregularities in their 
takiag—such as that the notice was insufficient. —State vs. Dunn, 64. 

3. Conveyances of military bounty land—Acknowledgments—Cerlified copies, 

when admissible. —Where a deed conveying military bounty land is acknowl- 

edged according to the statutes of Missouri,a certified copy thereof may be 
shown in evidence without previous proof of the loss or destruction of the 
original, and it is immaterial whether it be acknowledged in or out of this State. 

ections 35, 36 and 38 of the statute relating to conveyances of real estate 

(Wagn. Stat., 278, 279) refer exclusively to conveyances made outside of this 

S:ate and acknowledged in conformity to the lex bci,—but defective under the 

Missouri statute. (Totten v. James, 55 Mo., 494, criticised.}—Tully vs. Can- 

field, 99. 

Damages—Action for killing plaintiff's Husband—Dying declarations—Re 

geste.—In suit against a railroad company for the killing of plaintiff’s hus- 

band, the declarations of the latter immediately after receiving the injuries, as 
to the cause of his death, are admissible as a part of the res gesta.—Entwistle 

vs. Feighner, 214. 

5. Damages for killing plaintiff's husband—Defendant competent witness— Const. 
Stat.—In suit of damages against one for killing plaintiffs husband, defend. 
ant is a competent witness. In such case there was no contract or cause of 
actiun (Wagn, Stat., 1372, 3 1) to which the deceased was a party. His death 
was a sine gua non to the existence of the caues of action.—Id. 

See Bills and Notes, 8, 10; Contract, 2; Conveyances, 5, 10; Forcible En- 

try and Detainer, 5; Fraudulent Conveyances, 1; Guardian and Ward, 1; 
Insurance, Fire, 3; Land and Land Titles, 10, 11; Mortgages and Deeds 

of Trust, 5; Practice, civil, New Trials, 1; Practice, civil, Trials, 2, 1), 

13, 14; Practice, Supreme Court, 1, 2, 4; Sheriff’s Sales, 5, 6 ; Slander, 1. 


e 


















INDEX. 619 

EXECUTION. 

1, Execntion—Death of defendant, between levy and sale, no notice being given 
to sheriff or purchaser, does not avoid sale collaterally.— Where judgment is 
obtained in a suit by attachment, and between the levy of execution and sule 
defendant dies, his death, not being brought to the knowledge of the sheriff 
or the purchaser, will not render the sale and deed thereunder nullities, 
which may be, for that reason, impeached in a collateral proceeding.—Lewis 
vs. Coombs, 44. 

9. Execution—Sale of land owned by corporation under— Purchase by Treasurer 
—Title acquired not adverse to company.—Where under execution against a 
corporation, land held by its trustees was purchased by one who was stock- 
holder and treasurer of the company, it was held that the purchase must be 
regarded as having been made for the benefit of the association, and that the 
title which he acquired could not be considered as hostile to the company.— 
McAllen vs. Woodcock, 174. 

8. Executions—Selections by married woman whose husband has absconded—Const. 
Stat.—Action against officer, how brought.—Under the statute concerning 
Executions (Wagn. Stat., 605, 3 14), a married woman, whose husband has 
absconded, has a right to make the selections provided in 3 11 of the same 
statute, and can maintain an action for the value of the property so selected 
when withheld from her by the officers, And such action is properly brought 
in the name of the State to her use. But she cannot, under 3 14, recover 
from the sheriff the value of articles sold by him, whieh, under 3 9, are 
exempt from execution. The act of March 3rd, 1873 (Sess. Acts 1873, p. 45), 
is not a legislative interpretation of 3 14.—State to use of Houseworth vs. 
Dill, 433. 

4. Equity—Bill to enjoin execution sale—Plaintiff in execution made sole defend- 
ant.—Where property is seized on execution, a bill to enjoin the sale which 
makes the plaintiff in execution the sole defendant, is as effectual as though 
the officer were made party defendant, and included in the decree.—Holthaus 
vs. Hornbostle, 439. 

. Married woman may hold personal property exempt from execution, and withont 
trusiee.—In equity a married woman may hold personal property to her sole and 
exclusive use, without the intervention of a trustee, and will be protected therein 
against the claim of the husband and his creditors, where the deed is not 
made in fraud of their rights. And her right is not in any wise limited to 
stocks, ete., referred to in 3 19, ch. 94, Wagn. Stat. p. 986. And such gift from 
a third party will not be affected by the insolvency of the husband. 

The property may be given by parol, But proof of the gift must be clear and 

positive, and free from any suspicion of fraud.—Id. 

6. Wife's land in another State—Sale of—Proceeds of exempt from execution.— 
Where the husband, as agent of the wife, receives a check for the price given 
for the purchase of land owned by her prior to marriage, under the statute 
relating to married women (Wagn. Stat. 935, 3 14), the check is exempt from 
execution for his debts, And this is the rule although the lands are in another 
State—Sumner vs. McCray, Garn., 493, 

7. Execntion—Nodaway county—Act of Feb. 1863, as to.—The act of February 
15, 1863, in relation to Nodaway and other counties, kept an execution, issued 

in one of those counties, alive after the return day.—Lillard vs. Shannon, 522, 
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EXECUTION, continued. 

8. Execution levied on land not vitiated by prior levy on personalty.—The levy of 
an execution on personal property does not invalidate its subsequent levy on 
land.—Id, 

See Administration, 8; Injunction, 1; Judgment, 5. 

EXEMPTION ; See Execution, 3, 5, 6. 


F. 


FENCES ; See Railroad, 3, 4, 18, 20, 28, 26. 

FORCIBLE ENTRY AND DETAINER. 

1. Forcible entry and detainer— What questions may be passed on by the jury.— 
In suit of forcible entry and detainer the question what acts constitute posses. 
sion is for the court, and whether they have been done is for the jury. And 
the court may, under proper instructions, leave the whole question to the jury 
where there is any evidence tending to show a bona fide prior possession by 
plaintiffi—DeGraw vs. Prior, 56. 

2. Forcible entry and detainer— Possession of plaintiff must be bona fide and not 
a mere sham—Instances.—Possession of land to authorize an action of forci- 
ble entry and detainer must be bona Ade and notasham. Thus, where plain- 
tiff was driven off by stress of weather and returned when permitted, such 
temporary absence will not defeat his action. On the other hand, where he 
attempted to get possession in order to throw the onus of a suit in ejectment 
on another, by simply going on the land and plowing for half aday or so and 
then absenting bimself for six mouths or more, one entering on the land at 
that time would have a right to presume that his project hud been abandoned. 
—Id. 

3. Forcible entry and detainer— Possession by owner, what mecessary to sustain « 
verdict.—The possession of uncultivated land necessary to support an action 
of fercible entry and detainer on behalf of the owner, does not require the 
constant presence of plaintiff either in person or by agent. Any acts done by 
him on the premises showing an intention to hold possession, for the purpose 
of cultivation and improvement, will be sufficient. Thus where plaintiff traced 
out the boundaries, threw up mounds at the corners of part of the land, and when 
defendant came on the ground, ordered him off with the assertion that the land 
belonged to plaintiff, proof of these facts would support a verdict.—Bradley 
vs. West, 59. 

4. Forcible entry and detainer—Conditional purchase of land—Party holding 
under vendee, liability of —Three years possession, Consir. Siat—Where one 
in possession under an inchoate contract for the purchase of land, turns his 
possession over toa third party, the latter will not be subject to an action of 
unlawful detainer by the original vendor under 3 3 of the Forcible Eutry and 
Detainer Act. (Wagn. Stat., p. 642.) And even where the possession is ob- 
tained ander demise or lease or by disseizin—as contemplated by that statute 
— if defendant has been in uninterrupted occupation for three years, he will 
be protected. (See % 27, Id., p. 646; also Biddle vs. Ramsey, 52 Mo., 153.)— 
Hann. & St. Jo. R. R. Co. ve. Hill, 281. 

&. Forcible Extry and Detainer—Ploughing by plaintif—What proof of actual 
possession by plaintiff insufficient— What sufficient.—In an action of forcible 
entry and detainer, proof that plaintiff entered upon the land and ploughed 4 

few furrows across a portion of it, does not make out such a case of actual 
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FORCIBLE ENTRY AND DETAINER, continued. 


possession on his part as to warrant a verdict in his favor. Something more 
is necessary slowing an intention to possess, accompanied with acts indicative 
of that purpose, The visiting, and looking after, and superintending of unoc- 
cupied land are acts going to show such intent.—Edwards vs. Cary, 572. 

6. Forcible Entry and Detainer—Title to land cannot be tried in.—In actions of 
forcible entry and detainer, the title to land cannot be inquired into.—Id. 

FRAUD; See Billsand Notes, 9,12; Equity, 2,5; Execution, 5; Fraudulent 

Convevances. 

FRAUDULENT CONVEYANCES. 

1. Fraudulent conveyances— Transfer of all one’s property except that exempt from 
execution— Presumption arising from.—The fact that one being heavily indebted 
conveys away all his real and personal property, “except such as is exempt 
from sale under execution,” is a circumstance tending to show fraud in the 
grantor.—Boyd vs. Jones, 454. 

2. Land, fraudulent purchase of—Title placed in innocent third party—Effect 
resulting.—Where a fraudulent purchaser of land, in order to shield himself, 
puts the title in a third party, having no knowledge of the fraud, in an action 
to set aside the sale, the plea that the grantee was an innocent purchaser 
without notice will not avail.—Lillard vs. Shannon Co., 522. 
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G. 


GAMING CONTRACTS; See Bills and Notes, 13. 

GARNISHMENT;; See Injunction, 1. 

GUARDIAN AND WARD. 

1. Hvidence— Verbal directions of Probate Judge-—The verbal directions of a 
judge of Probate will not protect a guardian and are not receivable in evidence 
in defense of his action.—Folger vs. Heidel, 284. 

2. Ward, gratuitous maintenance of —Subsequent claim for—Payment of by guar- 
dian—Estate not liable, when.—The question whether an allowance out of his 
estate shall be granted for the support of a ward, depends very much on the 
facts of the particular case. It may, in someinstances, be granted for past 
maintenance; but never, where one has taken and brought up an infant 
as a member of his family, without any apparent claim or expectation, until 
afterward, of an allowance from the estate for such support. And a guardian 
paying such charge cannot hold the estate therefor.—Id. 

3. Guardian and curator—Authority given to by Probate Court of Andrew county 
to invest funds of ward in real estate—Authority dehors the statute ——Under 
the act of March 19th, 1866, (Adj. Sess. Acts 1866, p. 83) the Probate Court 
of Andrew county cannot confer upon a guardian authority to invest the 
money of his wards in real estate, unless the fund be itself proceeds derived 
from the sale or lease of their lands. And the guardian has no such power 
independent of the statute. Such purchase with a trust fund not so arising 
is absolutely void.—Woods y. Boots, 546. 
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HANNIBAL AND ST. JOSEPH RAILROAD; See Railroads, 1, $1. 
HUSBAND AND WIFE; See Execution, 8 5, 6; Land and Land Titles, 16, 18, 
20, 21; Wills, 1; Witness, 1. 


INFANTS ; See Guardian and Ward. 

INJUNCTION. 

1. Injxnction—Decree against one not party—Garnishment—In a suit for in. 
junction a decree against one not made a party, is unauthorized. Nor will such 
a suit without issue of execution or statutory process for attachment, warrant 
the summoning of garnishees.—McLaughlin vs. First Nat. B’k Kan. City, Mo. 
437. 

2. Equity—Bill to enjoin auction sale— Plaintiff in execulion made sole defendant. 
—Where property is seized on execution, a bill to enjoin the sale which makes 
the plaintiffin execution the sole defendant, is as effectual as though the officer 
were made party defendant, and included in the decree.—Holthaus vs. Horn- 
bostle, 439. 

See Administration, 8. 

INSTRUCTIONS; See Practice, civil, Trials. 

INSURANCE. 

1. Insurance—Premium note—Parol contract set up as a defense against—Con- 
tracts partly writien and partly parol, iatter part may be shown by parol—Res- 
cission—Recoupments, ete.—Whiere, in suit by an insurance company on a 
premium note, the defense was that the notes were given in consideration of a 
purol agreement by plaintiff to loan defendant certain sums of money, held, 
Ist. Tie note and agreement constituted parts of the same contract ; and onlr 
a part of it being in writing parol testimony was admissible to prove the re- 
mainder. 2d. Notwithstanding the failure to comply with his agreemeut to 
loan, defendant would be liable on his premium note unless he offered to res 
cind the contract of insurance by returning the policy and demanding the note. 
3d. Without such defense the amount of plaintiffs recovery on the notes 
would nevertheless be subject, under appropriate pleading, to be reduced to 
the extent of the damage suffered by defendant in consequence of plaintiff's 
failure to make the loan.—The Life Association of America vs. Cravens, 388. 

INSURANCE, FIRE. 

1. Ayent—Aets of sub-agent when binding on principal —The rule that an agent 
cannet delegate his powers unless the sub-agency be directly authorized or 
ratified by his principal, with full knowledge of the facts, has no application 
to acts purely ministerial. In such cases if he directs the act or being aware 
of the circumstances, afterward adopt it as his own, that is sufficient. —Grady 
vs. The Am. Cent. Ins. Co. of St. Louis, 116. 

2. Agent—Anthority of sub-agent to sign insurance policy—How granted—How 
shown.—Where a policy of insurance is signed by a sub-agent for the agent, 
and the latter afterwards takes the policy, receives the ‘premiunt, and, with 
full knowleige of the facts, re-delivers the instrument, it thereby becomes the 
act of the company as much as though signed by the agent himself. And to 
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INSURANCE, FIRE, continued. 
prove that such authority is recognized in the sub-agent by the company, 
similar previous transactions may be shown in evidence.—Id. 

8. Evidence—Execution of insurance policy—What testimony sufficient to give 
question as to, to jury—Proof heard by court in absence of jury.—In suit on 
a policy of insurance, where defendant pleads non est factum, any evidence 
tending to show the execution of the instrument, even though contradicted, 
will be sufficient to give the paper to the jury, who are then to determine 
what weight shall be attached to the testimony. As to the right of the court 
to pass upon testimony touching the execution ofa paper, a distinction may be 
drawn between a document whose execution is the main issue being tried, 
and one the execution of which is preliminary or collateral to the main con- 
troversy. In the former case it isa mere usurpation of the province of the 
jury, and a practice totally unauthorized, for the court to withdraw the panel 
and proceed of its own motion to hear testimony touching the execution of 
the instrument.—Id. 

4. Insurance policy—Suit upon—Defenses—Inconsistency.-[The court intimated 
without expressing an opinion, that in suit on an insurance policy the defense 
of non est factum, and ‘that the policy was toe be issued on property to be 
occupied as a boarding house,” ete., etc., might be inconsistent pleas, |—Id. 

6. Foreign fire insurance agent doing business in this State not compelled to obtain 
licenses. —Since the passage of the Insurance act of 1869, (Wagn. Stat.,732) an 
agent of a foreign fire insurance company, doing business in this State, is not 
liable to the penalty fixed by the statute (Wagn. Stat., Art. IV, p. 781, 3 4) 
for failing to procure a State license. 3 44, Art. III, of the act of 1869, (Wagn. 
Stat., 777-8) requiring the payment into the Insurance Department of certain 
fees and dues in lieu of other taxes, etc., embraced in its operation foreign as 
well as domestic companies doing business in this State, and had the effect of 
repealing Art. IV, so far as it required the procurement of State licenses by 
foreign companies. But such companies will continue liable under Art. IV, 
for fees, licenses and taxes for county and municipal purposes.—State vs. 
Beazley, 220. 

INTEREST ; See Contract, 2. 

INTOXICATION ; See Damages, 6. 


J. 


JEOFAILS; See Judgment, 2, 8, 4, 7. 

JUDGMENT. 

1. Conveyance, recording of, after judgment, or filing of transcript from a justice 
and before sale—Effect of as to purchaser at sheriff's sale—(Davis vs. Ownsby, 
14 Mo., 170).—The purchaser at a sheriff's sale will not take the title as against 
a deed made prior to the judgment and recorded before the sale—or, where 
the suit is before a justice, after the filing of the transcript with the circuit 
clerk—and before sale—although the deed is recorded after the rendition of 
judgment or filing of transcript. The object of the record is to impart notice 

to subsequent incumbrancers and purchasers—e.g. vendees at sheriff's sale. 

(Davis vs. Ownby, 14 Mo., 170.) The plaintiff in the judgment acquires a lien 
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JUDGMENT, continued. 

which will vind the estate against any subsequent act of defendant. And the 
rule is not changed by reason of the fact that the deed is executed after the 
rendition of the judgment or the filing of the transcript, where the person to 
whom the conveyance is afterward made is at the time of judgment or filing in 
possession of the property with a bond for title and has made lasting and valu. 
able improvements, so that he would be entitled to a decree for specific pen 
formance as against his obligor.—Black vs. Long, 181. 

2. Atiachment—Appearance of defendant—Special judgment against atiached 
property, when ermoneous—Amendment of, at subsequent term, for irregularity, 
etc.— What will be ordered by the Supreme Court.—Where defendant in a suit 
by attachment appears to the action, a special judgment condemning the at. 
tached property to be sold, is erroneous; as defendant may have other prop. 
erty with which to satisfy the judgment, and would then have a right to elect 
what property shall be sold. (Kritzer vs. Smith, 21 Mo., 296.) But presump. 
tively such judgment is that of the court and not an error of the clerk and it 
cannot be set aside, at a subsequent term, on the ground of clerical mistake 
where nothing in the record or the judge’s docket, or clerk’s minutes, or pa. 
pers on file, shows such mistake; nor can such judgment be set aside for ir. 
regularity or informality. (What constitutes irregularity in judgments, con- 
sidered.) But where such judgment is brought before the Supreme Court, that 
tribunal will enter up a general judgment in accordance with the statute (see 
Wagn. Stat., p. 188, 3 36; p. 189, 3 40), or remand the cause to the Circuit 
Court, with directions to do the same thing.—Jones vs. Hart, 351. 

. Judgment cannot be expunged at subsequent (erm for lack of docket entries, etc. 
to prove its rendition.—A judgment cannot be expunged at a term subsequent 
to that of its rendition, on the ground that neither the judge’s docket nor the 
clerk’s minutes show the rendition thereof. In such case the record of the 
judgment imports absolute verity and canuot be assailed for the lack of such 
vouchers.—Id. ; 

. Altachment— Appearance—Special judgment—Error, presumptively that of 
clerk—Correction may be made on verdict and files— Erroneous judgment 
amendment of under statute of jeofails—Entry nune pro tune not revisadle, 
when.—In an attachment cause, where the defendant is served with process 
or appears to the action, 

ist. A general judgment follows the verdict for the plaintiff as a legal conclusion, 

and if by reason of clerical mistake, such judgment is not entered, but the 

clerk, by mistake, enters instead thereof, a spectal judgment, the facts by which 
the proper amendatory entry can be made, are furnished by the verdict and files 
in the cause; and such entry may be directed by the court at a subsequent 
term. And when there is doubt as to whether the improper entry was, in fact 
made by the clerk or the court, the presumption will be that the judgment was 
correctly rendered on the verdict, and incorrectly entered. 2nd. But even where 
the judgment itself is apparently erroneous, if the amendment is not “ against 
the right and justice of the matters in suit” (Wagn. Stat., 1037, 3 20), the court 

possesses the power under the statute of jeofails (see Wagn. Stat., 1034-5, 3 6; 

1036, § 19; 1037, § 20), to amend it ata subsequent term. And such amenda- 

tory judgment should not work a reversal unless “error” was thereby com- 

mitted “ materially affecting the merits ;” (Wagn. Stat., 1067, 333.) And the 
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JUDGMENT, continued. 

fact that the amendment is not such “error” is conclusively shown by a man- 

date from the Supreme upon Cireuit Court to make the same amendment. 

Srd. And, in any event, where the appeal is taken from the judgment entered 

nune pro tenc, and not from the judgment originally entered, the one last named 

cannot be revised in the Supreme Court.—Prr Snerwoon, J., dissenting. —Id 

. Execution sale—Erroneous judgment—Title—Right of defendant.—While ail 

rights which have been acquired, bona fide, by any third person, under an exe- 

cution issued under a judgment, when the execution has not been impugned as 
improper or invalid, will be respected and preserved; yet if the judgment be 
set aside or reversed, the defendant is entitled to his property, seized under 
such execution, if in the hands of the plaintiff or the sheriff, or to the proceeds 
of the sale if it had been sold to any other person: and this principle would 
reach any right acquired by the plaintiff by motion against the defendant on 

a delivery bond.—Jones vs. Hart, 362. 

6. Judgment in one county lien on land in another, when. —A judgment rendered- 
in one county becomes a lien on land in another only from the date of its re- 
ceipt by the sheriff of the latter county. (R. C. 1855, pp. 741-2, 3 21.)—Lil- 
lard vs. Siannon Co., 522. 

7. Judgment—Clerical mistake—Correction nune pro tunc.—Where the minute 
entry, on a judge’s docket, shows that a judgment was taken by default, but 
the judgment was entered by the clerk as final, that entry may be corrected 
and judgment, in accordance with the facts, entered at a succeeding term.— 
Robertson vs. Neal, 579. 

See Administration 4,6; Bills and Notes, 1; Lis Pendens; Mortgages and 
Deeds of Trust, 9; Practice, civil, 1; Practice, civil, Appeal, 1,3; Prac- 
Practice, civil, Pleadings, 6; Replevin, 1. 

JUDICIAL SALE; See Execution; Judgment; Mortgages and Deeds of Trust; 

Partition, 1; Sheriff’s Sale. 

JURISDICTION ; See Crimes and Punishments, 2, 8 ; Equity, 2. 

JURY ; See Forcible Entry and Detainer. 

JUSTICES’ COURTS. 

1. Practice, civil—Appeal from justice—Inserting names of members in lien of 
Jirm name—Change in cause of action.—Where suit before a justice is 
brought in the name of a firm, the cause may be amended on appeal in the 
Circuit Court, by inserting the names, in full, of the members composing the 
firm. This is not the introduction of any new parties, and does not change 
the cause of action, within the meaning of the statute. (Wagn. Stat., 850, 
219.) [House vs. Duncan,—50 Mo., 453—commented on.]—Beattie vs. Hill, 
72. 

2. Note lost after appeal from justice—Afidavit not required—-Constr. Stat.— 
Where a note, sued upon before a justice of the peace is lost after appeal ta- 
ken to the Circuit Court, the affidavit of loss, contemplated by the statute (2 
Wagn. Stat., p. 81, 3 10), is not required.—Hosea & Co. vs. Cross, 173. 

3. Justices’ courts, replevin in—Failure of slatement to show cause of action— 
Amendment of statement in Circuit Court—In a replevin suit brought before 
a justice of the peace under tie “claim and delivery” act (Wagn. Stat., $17,) 
where the statement fa‘ls to allege that the property was detained by defend- 

40—vVoL. LX. 
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JUSTICES’ COURTS, continued. 
ant, and that it had not been seized under any process, execution or attach. 
ment, ete., it shows no cause of action upon which process can issue; and 
sucli statement cannot be amended in the Circuit Court.—Gist vs. Loring, 487, 

See Judgment, 1; Unlawful Detainer. 


L. 


LAND AND LAND TITLES. 

1. Acknowledgment— Certificate, allegation of as to value—Where a conveyance 
is acknowledged before an officer authorized to take the same Within the lim. 
its of his jurisdiction, it will be presumed that the acknowledgment was actu. 
ally taken within such limits, without an averment of that fuct contained in 
the certificate.—Bradley vs. West, 33. 

2. Land and land tit/les—Legal seizin follows legal title—Adverse possession, what 
necessary to overthrow—Statute of limitations. —Where one has the legal title, 
the legal seizin and possession follow; and any one setting up or claiming 
under an adverse possession, must show that he, or those under whom he 
claims, have had the open, notorious and continued adverse possession, under 
claim of right or color of title, for the period limited by the statute. —Id, 

8. Land and land titles— Possession of part of a tract, with title to whole, pos. 
sesssion of all—Ouster—Entry by claimant without legal title—Possession of, 
how restricted— Construction of statute-—Where the legal owner is in the actual 
possession of a part of the land of which he has the fee, the law invests him 
with the possession of the whole; and he can only be dispossessed by actual 
ouster ; and one afterward entering on the land without the legal title, will be 
restricted in his possession to the part actually occupied or cultivated. The 
statute, (Wagn. Stat., 917, 3 5) making the possession of part of a tract of land 
under a mere color of title, in certain cases, possession of the whole, applies 
ouly where there is no legal occupancy by the owner of any part.—Id. 

4. Adverse possession—Proof of good faith, when not necessary.—In general it is 
sufficient that the possession of land be under claim of title, to clothe it with 
the character of an adverse holding, and to give it efficacy as a defense—when 
of sufficient duration to be a bar—without proof that the possession was ta- 
ken in good faith. But there must be an intent to claim and possess the land. 
—Id. 

. Military bounty land—Entry upon, must be made when, ete—Unier a proper 
construction of the statute (Wagn. Stat., 915-16, 32 1, 2) an entry upon mili- 
tury bounty land, to be valid and effectual must be made before the expiration 
of the time limited by 31 that is, within two years after the taking 
of adverse possession; otherwise the right of action is gone, and whenever 
that right is barred, the right of entry is closed.—Id. 

6. Land, contract for sale of —Title bond—Conveyance by obligor to third part— 
Rescission of original contract—Suit by obligee for purchase money, ele— 
Where one takes possession of land under a bond given to him for conveyance 
thereof on payment of the purchase money, a deed by the owner toa third 
party in the meantime, does not of itself, regardless of the circumstances, 
amount to a rescission of the origiual contract so as to authorize the obligee 

to abandon the laud and receive back whatever purchase money he has paid 
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LAND AND LAND TITLES, continued. 
out; ex. g. where the grantee in the deed agreed to receive the purchase 
money and to give the obligee another bond, with like condition to convey on 
receipt of the money, and especially where the obligee himself agreed to the 
substitution, the latter cannot recover back money paid out for the land and 
improvements thereon. And most certainly such action will not lie where the 
obligor has the land re-deeded to himself, and then tenders the deed.—Cooper 
ys. Stockton, 81. 

4. Entry upon fraction of quarter section—Conveyance of larger sub-division by 
disseizor with deed back to himself—Color of title —The mere fact of an entry 
upon and occupation of a fractional sub-division of a section of land set apart 
under the United States surveys in Missouri, will not give color of tiule to a 
larger sub-division thereof, within the meaning of 3 5 of the statute of limita- 
tions (Wagn. Stat., 917,) unless he has acquired title by paper conveyance or 
inheritance, or contract from another who has previously assumed to be owner, 
And the disseizor cannot, by a conveyance to a third person, of the larger 
tract, and taking a deed back to himself, obtain color of title thereto. 

Where one is said “to have color of title,” the phrase implies that some act has 
been done, or some event has occurred by which some title, good or bad, has 
been convered to him.—Mylar vs. Hughes, 105. 

8. Statute of limitations—Failure to take possession of land for twenty years— 
Ouster necessary to divest title-—Oue who has the title to land but fails to take 
actual possession of it for twenty years, is not for that reason barred by the 
statute of limitations. Tle title carries with it the seizin, and to divest it after 
any lapse of time, great or small, there must be an actual ouster or a con- 
structive disseizin, by adverse possession of some part of the tract under color 
of title.—Id. 

9. Iand—Occupancy of without claim or color of title a trespass.—The taking 
possession of land without any color of title or assertion of claim thereto, is 
a mere trespass.—Id. 

10. Lands—Burning of records—-Handbills as evidence.—Where all the records 
pertaining to the sale of land were destroyed by the burning of the county 
court house, hand-bills advertising the date of sale and description of the 
property, may be used as evidence in suit for the land.—Id. 

11. Land—Patent—Deecree as to— Good collaterally as against mere possession. — 
A decree divesting the title to land out of an original patentee, and vesting it 
in another, cannot be attacked collaterally on account of mere irregularities in 
the proceedings, by one not a party in interest, and having no claim to the 
property other than naked possession.—Id. 

12. Mortgagee—Ejectment against one holding under possession by—Nolice of 
mortgage shown by fact of possession.—One holding possession under a mort- 
gagee cannot defend his possession in ejectment brought against him by a pur- 
chaser from the mortgagor, after the execution of the mortgage, without no- 
tice thereof. And the possession of defendant and knowledge of tliat fact by 
plaintiff are not sufficient to charge the latter with notice of the mortgage. 
To produce that result, the instrument must be recorded, or plaintiff must have 
either actual notice of its existence, or information such as would put a man 

of ordiuary prudence upon inquiry as to its existence. But the fact of suck 
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LAND AND LAND TITLES, continued. 
possession may be taken into consideration by the jury, in connexion with 
other circumstances, as going to show actual notice to plaintiff of the mort. 
gage.—Whitman vs. Taylor and Caldwell Co., 127. 


13. Lands— Irregularities in’ judgment and execution affecting—Title of stranger 
thereto, not affected by —Irregularities in the judgmentand execution under 
which land is sold, cannot affect the title of one who is a stranger to those 
proceedings and has no notice of the irregularities at the time of his purchase, 
—Id. 

14. Land, sale of, founded on constadle’s nulla bona return, made in less than 
ninety days.—A sale of land under execution, issued on a transcript from a 
justice’s court, is not void, collaterally, by reason of the fact that the trans. 
cript was founded upon a constable’s return, made in less than ninety days 
from date of the execution.—Id. 

15. Sheriff’s sale not void collaterally for inadequacy of price.—Mere inadequacy 
of consideration will not, of itself, render a sheriffs sale void in a collateral 
proceeding.—Id. 

16. Equity—Jurisdiction—Dower—Fraud.—Courts of equity have jurisdiction 
of actions to set aside conveyances obtained by fraud, and to secure assign. 
ment of dower.—Devorse vs. Snider, 235. 

17. Land and Land Titles—Deed obtained without knowledge of grantor—Assent 
presumed after knowledge of record and acquiescence in occupation by grantee.— 
Semble, that although the grantor in a deed does not actually deliver it to the 
grantee, yet if he is afterwards aware of its being recorded, and of occupation 
of the land by the grantee for a loug period of years, his assent may be pre- 
sumed.—Id. 

18. Conveyances—Married wonan—Acknowledyment— Delivery.—Thie consent of 
a married woman to the delivery of a deed executed by her is evinced by her 
acknowledgment, which is the only way known to our law by which the con- 
sent of a femme covert can be exhibited.—Id. 

19. Equity—Title to land in third party cannot be set up, when.—A. having a 
title bond for certain land, and having paid the purchase price, conveyed the 
same to B., but the deed was not recorded. B. sold the tract to C., and re- 
turned the deed to A. with directions to cancel it, and make a conveyance di- 
rectly to C., and such deed was accordingly executed with full covenants and 
for adequate consideration. In a suit by C. for a specific performance of his 
contract by A., wherein B. asserted no claim, he/d, that parties having knowl- 
edge of the deed to plaintiff could not attack his title on the ground that A., 

r by his title to B., had divested himself of title, and that the return of the in- 
strument did not re-invest it in A——Williams vs. McGuire, 254. 

20. Acknowledgments—Form of, in conveyances of land partly owned by wife 
and partly by husband, what sufficient—Lands owned by the husband and 
those owned by the wife in fee, may be embraced in the same conveyance; 
and under the Statute of 1855, the wife was not required to make two ac- 
knowledgments, one for her own lands, and one relinquishing her dower in the 
lands of her husband. Nor was it essential that a single acknowledgment 

should contain distinct references to the lands owned by the wife and those 
owned by the husband. A single acknowledgment would suffice. The clause 
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LAND AND LAND TITLES, continued. ‘ 
relinquishing her dower will be held applicable to all lands in which she had 
dower, and surplusage as to all lands owned by her in fee.—Barker vs, Circle, 
258. 

21. Deed by married woman having only equitable right—After-acquired title of 
—Ejectment brought under—Estoppel under former covenants—Claim of de- 
fendant for affirmative relief in such suit, ele.—A married woman bought and 
paid for, and entered upon and permanently improved, certain land, but took 
no deed therefor; subsequently, conjointly with her husband, she conveyed 
the same by deed of trust with covenants of warranty, and after sale and pur- 
chase under the trust deed, being at that time discovert, obtained from her 
vendor a quit-claim deed for the property. 

Held, that her covenants in the trust deed would not estop her from maintain- 
ing ejectment on or after acquired title, paramount to the right conveyed by 
her; but the legal title received by her from her vendor, the right to which 
she had previously acquired by her purchase and possession, was, iu equity, in 
her hands, or in the hands of those having notice of her purchase and subse- 
quent conveyance, subordinate to the right transferred by her deed of trust. 

Where suit in ejectment is so brought, although defendant might properly ask 
to have plaintiff's title vested in himself, yet his failure to do so would not im- 
pair his right to hold possession against plaintiff claiming under that title 
with notice of defendant’s equity.—Id. 

22. Limitations, statute of—Adverse possession, what necessary to defeat an action 
of ejectment.—Adverse possession in order to defeat an action of ejectment, 
must be, for ten years prior to the institution of the suit, an open, notorious 
and ‘continuous occupancy of the land, or some part thereof, under color of 
title to the whole, aud must be taken in good faith, under a claim adverse 
to plaintiff and those from whom he derives title.—Turner vs. Hall, 271. 

23. Color of title, deeds relied on to show shou'd be taken in good faith—Instrue- 
tions as to color of title-—The question whether deeds relied on as color of 
title were taken in good faith is rightly submitted to the jury. And they 
should be particularly told what constitutes color of title.—Id. 

24. Adverse possession—Acts lo establish may be determined in part from character of 
the land- What sufficient.-In determining the question of adverse possession, the 

jury may take into consideration the nature and situation of the land. And 
the placing of deeds on record, passing over the tract, employment of agents 
living in the neighborhood to look after it and prevent trespasses upon it, pay- 
ment of taxes continuously under claim of title, and the like, may be considered 
by them ; and it is not always necessary to prove actual occupation by the 
claimant ; but the acts referred to would not be sufficient of themselve to estab- 
lish title by reason of adverse possession, unless the land was unsusceptible 
of more definite and actual possession, or such acts were known to the party 
holding the legal title, and known to have been done under claim of adverse 
title. —Id. 

25. Adverse possession, constructive—Recent decisions as to.—The later decisions 
of this court manifest no disposition to multiply those evidences of adverse 

possession which tend to give it a constructive character.—Id, 
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LAND AND LAND TITLES continued. 


26. Mililary bounty land—Right of action accrued before August \st, 1866— 
Limitation, what statute governs.—One whose right of action for the recovery 
of military bounty land, accrued prior to the act of August Ist, 1866 (Wagn, 
Stat., 915, 3 1), is not barred by two years of adverse possession thereafter, 
In such case, the ten years limitation act, and not that of two years, applies, 
(Wagn. Stat., 921, 3 32.}—Neilson va. County of Chariton, 386. 

27. Deed cannot give color of litle to possession, when.—A deed can afford no color 
of title to support a possession ended long before it is made.—Cooper vs. Ord, 
420. 

28. Land titles—Limitations, statute of—Possession— That of different holders— 
Tacking together of —Cvlor of title, etc.—Subsequent adverse possession.—W here 
one takes possession under a deed giving color of title to certain land, his 
possession may be transferred to snbsequent parties, and the possession of 
the different holders may be united so as to make up the statutory period— 
provided the possession be notorious, etc., and the claim thereby acquired will 
be good so far as the land actually in occupation is concerned. But such sub- 
sequent parties cannot hold other land merely by color of their first grantor’s 
title, independent of any conveyance. And title so acquired by connected 
possessions may be defeated by subsequent adverse possession for the 
statutory period.—Id. 

29. Lands and land titles—Evxtent of boundaries, how shown to constitute color of 
title.—It does not always require a written instrument to constitute color of 
title, but there must be some visible acts or indicia which are apparent to all, 
showing the exteut of the boundaries of the land claimed, to amount to color 
of title —Id. 

30. Ejectment—Military bounty land—Color of title—Where the right of action 
accrued under the present statute (Wagn, Stat., 915, 3 1) two years of open 
notorious and adverse possession of military bounty land will defeat an action 
of ejectment—regardless of color of tithe—as to the land actually occupied by 

. defendant.—Id. 

31. Mililary bounty lani—Entry upon must be made, when.—An entry upon mil- 
itary bounty land, to be valid and effectual, must be made within two years 
after the taking of adverse possession. (Bradley v3. West, ande p. 33.)—Mer- 
chant’s Bk. vs. Clavin, 559. 

See Ejectment; Conveyances; Forcible entry and Detainer, 4, 5, 6; Rail- 
roads, 14,16; Lis Pendens; Judgment, 5; Quieting Titles; Contract, 9. 
LANDLORD AND TENANT. 


1. Landlord aud tenant—Emblements, sale of.—A tenant not indebted for rent, 
although owing his landlord on other scores, has a right to sell a crop of his 
own raising.—Brown v. Turner, 21. 

2. Action for@aste by a tenant at will against a stranger.—A tenant at will or by 
sufferance is not liable to his landlord for waste committed by a stranger, and 
will have no action against the stranger therefor.—Coale vs. H. & St. J. R. R 

Co., 227. 
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LANDLORD AND TENANT, continued, 


3. Landiord and tenant—Cutting timber from wild lands, vested as part of farm 
— What possession shown by.—Where lessees of a farm embracing wild lands, 
under the terms of their lease—authorizing them to cut timber from any part 
thereof—do in fact fell and remove timber from portions of the wild land, 
such acts are circumstances going to show possession of the whole tract.—Tiie 
Merchants’ Bk. of St. Louis vs. Clavin, 559. 

4. Landlord and tenant—Attornment to stranger.—A deed froma tenant toa 
third party, without the consent of the landlord, can lave no effect in depriv- 
ing the lessor of his possession.—Id. 

5. Landlord and tenant—Person holding under tenant—Adverse title —One 
holding under a lessee cannot set up a title adverse to that of the original 
lessor.—Id. 

See Forcible Entry and Detainer ; Unlawful Detainer. 

LEGISLATURE ; See Evidence, 1. 

LICENSE; See Practice, Criminal, 2, 3. 

LIEN ; See Judgment, 6; Mechanics’ Liens; Mortgages and Deeds of Trust, 6; 
Lis Pendens, 

LIENS, JUDGMENT; See Judgment, 1. 

LIEN, MECHANICS’; See Mechanics’ Lien. 

LIEN, VENDORS’; See Vendors’ Lien. 

LIMITATION. 

1. Administration—Action against estate— Limitation as to claims.-The cause of 
action against an administrator for money, alleged to have been wrongfully 
collected by him on a note, accrues atthe date of the payment thereof. And, 
the statutory limitation of two years against such claims, being then in force, 
failure to present the claim against the estate within two years from the time 
of payment, will bar it, notwithstanding that the administration may have 
been commeneed when the three years’ limitation act was in operation. 
Greenabaum vs. Elliot, 25, 

2. Land and land titles-—-Legal seizin follows legal title—Adverse possession, what 
necessary to overthrow—Slatute of limitations.—Where one has the legal title, 
the legal seizin and possession follow; and any one setting up or claiming uu- 
der un adverse possession, must show that he, or those under whom he claims, 
have had the open, notorious and continued adverse possession, under claim 
of right or color of title, for the period limited by the statute-—Bradley vs. 
West, 33. 

3. Land and land titles— Possession of a part of a tract, with title to whole. pos- 

session of all—Ouster—Entry by claimant without legal title— Possession of, how 

resiricted—Construction of statute—Where the legal owner is in the actuak 
possession of a part of the land of which he has the fee, the law invests him 
with the possession of the whole; and he can only be dispossessed by actual 
ouster; and one afterward entering on the land without the legal title, will be 
restricted in his possession to the part actually occupied or cultivated, The 
statute, (Wagn. Stat., 917, 3 5) making the possession of part of a tract of lanl 
under a mere color of title, in certain cases, possession of the whole, applies 
only where there is no legal occupancy by the owner of any part.—Id. 
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LIMITATION, continued. 

4. Adverse possession— Proof of good faith, when not necessary. —In general it 
is sufficient that the possession of land be under claim of title, to clothe it with 
the character of an adverse holding, and to give it efficiency as a defense— 
when of sufficient duration to be a bar—without proof that the possession 
was taken in good fuith. But there must be an intent to claim and possess the 
land.—Id. : 

5. Partnership—Dissolution of—Partner trustee, how far—Collections by one 
member after dissolution—Statute of limitations, when begin to operate in ref- 
erence to accounts, ete.—1. Partners infer sese are trustees as to firm property 
held by them after dissolution, but the trust is implied, not express. Henee, 
actions between them, relating thereto, are subject to the statute of limitations, 
2. The statute does not necessarily begin to run from date of dissolution, Its 
operation commences with a breach of trust by the partner having partnership 
property or accounts in charge. And a3 a general rule the breach takes 
place after a failure to account and settle within a reasonable time after dis- 
solution, and must be ascertained from the particular circumstances of each case. 
8. Where an account has been stated between them at the close of the part- 
nership, the statute, as to the items embraced therein, runs from the time of 
the statement. 4. Where mutual arrangement, after dissolution, delegates 
to one member the collection of debts due the firm, no eause of action accrues 
against him in favor of his co-partner, nor does the statute begin to run, so 
long as a faithful discharge of that duty postpones a final settlement.—Coud- 
rey vs. Gilliam, 86. 

. Statute of limitations— Defense of may be raised by demurrer, when— Motion 
in arrest.—The defense of the statute of limitations may be made by demurier 
when the statement of the plaintiffshows an absolute bar without exception, 
But where this fact does not appear on the face of the petition the same may 
be exceedingly defective, and yet, defendant failing to demur, and setting up 
the statute as a defense—which is traversed by the replication—the defect 
is not subject to motion in arrest.—-Id. 

7. Entry upon fraction of quarter seclion— Conveyance of larger sub-division by 
disseizor with deed back to himse!f—Color of title —The mere fact of an eutry 
upon an occupation of a fractional sub-division of a section of land, set apart 
under the United States survey in Missouri, will not give color of title toa 
larger su-division thereof, within the meaning of 3 5 of the statute of limita- 
tions (Wagn. Stat., 917), unless he has acquired title by paper conveyance or 
inheritance, or contract from another who has previously assumed to be owner. 
And the disseizor canuot, by a conveyance to a third person, of the larger 
tract, and taking a deed back to himself, obtain color of title thereto. 

Where one is said ‘‘to have color of title,” the phrase implies that some act has 
been done, or some event has occurred by which some title, good or bad, has 
been conveyed to him.—Mylar vs. Hughes, 105. 

8. Slatute of limitations—Failure to take possession of land for twenty years— 

Ouster necessary to divest title —One who has the title to land but fails to take 

actual possession of it for twenty years, is not for that reason barred by the 


statute of limitations. The title carries with it the seizin, and to divest it after 
any lapse of time, great or small, there must be an actual ouster or a con- 
structive disseizin, by adverse possession of some part of the tract under color 
of title. —Id. 
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LIMITATION, continued, 

9. Limitations, statute of—Adverse possession, what necessary to defeat an action 
of ejectment.—Adverse possession in order to defeat an action of ejectment, 
must be, for ten years prior to the institution of the suit, an open, notorious, 
and contiiuous occupany of the land, or some part thereof, under color of title 
to the whole, and must be taken in good faith, under a claim adverse to plaiu- 
tiff and those from whom he derives title —Turner vs, Hall, 271, 

10. Color of title, deeds relied on to show should be taken in good faith—Instrue- 
tions as to color of litls—The question whether deeds relied on as color of 
title were taken in good faith is rightly submitted to the jury. And they 
should be particularly told what constitutes color of title.—Id. 

11, Adverse possession—Acts to establish may be determined in part from charae- 
ter of the land— What sufficient.—In determining the question of adverse pos- 
session, the jury may take into consideration the nature and situation of the 
land. And the placing of deeds on record passing over the tract, employment 
of agents living in the neighborhood to look after it and prevent trespasses 
upon it, payment of taxes continuously under claim of title, and the like, may 
be considered by them ; and it is not always necessary to prove actual occupa. 
tion by the claimant; but the acts referred to would not be sufficient of them- 
selves to establish title by reason of adverse possession, unless the land was 
unsusceptible of more definite and actual possession, or such acts were known 
to the party holding the legal title, and known to have been done under claim 
of adverse title. —Id. 

12. Adverse possession, constructive—Recent decisions as to.—Thie later decisions 
of this court manifest no disposition to multiply those evidences of adverse 
possession which tend to give it a constructive character.—Id. 

13. Military bounty land—Right of action accrued before August 1st, 1866— 
Limitation, what statute governs.—One whose right of action for the recovery 
of military bounty land, accrued prior to the act of August Ist, 1866 (Wagn. 
Stat. 915, 3 1), is not barred by two years of adverse possession thereafter. 
In such ease, the ten years limitation act, and not that of two years, applies. 
(Wagn. Stat., 921, 3 32.)}—Neilson vs. County of Chariton, 386. 

14. Damages—Suit against railroad for—Suit after non-suit must be brought, when. 
—Under 3 5 of the Damage act (Wagn. Stat., 520), the new suit brouglit against 
a railroad, after non-suit, must be commenced within one year after the date 
of the injury. Section 19 of the chapter concerning Limitations (Wagn. Stat. 
919,) authorizing the commencement of a new action within a year from date 
of non-suit, has no application to causes, the time for bringing which is not 
“ prescribed” by that chapter (3 19), but otherwise limited, (Jd., 3 26.)—- 
Gerren vs. H. & St. J. R. R. Co., 405. 

15. Land titles—Limitations, statute of —Possession—That of different holdera— 
Tacking together of —Color of title, ete.—Subsequent adverse possession.—W here 
one takes possession under a deed giving color of title to certain land, his 
possession may be transferred to subsequent parties, and the possession of the 
different holders may be united so as to make up the statutory period—pro- 
vided the possession be notorious, etc., and the claim thereby acquired will be 

good so far as the land actually in occupation is concerned. But such subse- 

quent parties cannot hold other land merely by color of their first grautor’s 
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LIMITATION, continued. 
title, independent of any conveyance. And title so acquired by connected 
possessions may be defeated by subsequent adverse possession for the statu. 
tory period. —Cooper vs, Ord, 420. 

16. Lands and land titles—Extent of boundaries, how shown to constitute color of 
tide.—It does not always require a written instrument to constitute color of 
title, but there must be some visible acts or indicia which are apparent to all, 
showing the extent of the boundaries of the land claimed, to amount to color 
of title. —Id. 

17. Ejectment—Military bounty land—Color of title. —Where the right of action 
accrued under the present statute (Wagn. Stat. 915, 3 1) two years of open, 
notorious and adverse posession of military bounty land will defeat an action 
of ejectment—regardless of color of title—as to the land actually occupied by 
defendant.—Id. 

18. State University—Annuity for—Statute of limitation— Fund, how affected by, 
—Under the act of March 11th, 1867 (Sess. Acts 1867, p. 9) a certain propor. 
tion of the State revenue was set aside annually for the support of the State 
University. In mandamus against the State Auditor to compel a parment of 
the annuity for the five years next preceding, held, that the claim was not 
barred by the limitation of two years contained in the statute, relating to the 
Treasury Department. (Wagn. Stat., 1336, 3 24.) That annuity is not one of 
those adverse claims contemplated by the statute, requiring a preseutation of 
“the evidence that proves or supports them,” but a gratuitous fund set apart 
by the State, and the amount of which is peculiarly within the knowledge of 
the State Auditor.—State ex rel. vs. Halliday, State Auditor, 596. 

LIQUOR, SELLING OF; See Practice, crimiual, 2, 3. 

LIS PENDENS. 

1. Equitable liens— Filing notice of lis pendens affects purchaser of land.—The 
purchaser of land, after the filing of notice of a lawsuit affecting the title 
thereof, acquires only the rights of a purchaser pendente lite, Under a proper 
construction of the statute (W. S., 905), the words “ purchasers of incum. 
brances” should read “purchasers or incumbrancers.”—Turner vs. Babb, $42. 

2. Lis pendens—Purchaser of property, when affected by decree, ete.—A purchaser 
pendente lite of property actually in litigation, though for a valuable considera. 
tion and without notice, express or implied in poiut of fact, will be bound by 
the decree affecting that property, which may be made against the person 
from whom he derives title.—Id. 

3. Lis pendens—Purchaser with notice affected although relief granted is not 
prayed for.—A. brought suit to divest the title to a tract of land out of B. & 
C., and to vest the same in himself; but the decree of court vested the title 
in B., at the same time, however, giving judgment for a certain sum, and or- 
dering a special execution against the land to satisfy it. Held, that a pur- 
chaser at the sheriff's sale would hold the title as against a grantee of B. with 
statutory notice of the litigation. The fact that the decree placed a lien, not 
asked for by plaintiff, on the land, did not invest B. and his grantee with the 
title aischarged of the incumbrance. In such case, the grantee, pendente lile 
is governed by the decree of the court notwithstanding that the relief granted 
is the result of compromise, and other than that called for by the pleadings.-Id. 

LOST NOTE; See Justice’s Courts, 2. 
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MARRIED WOMEN ; See Husband and Wife; Land and Land Titles, 16, 18, 
20, 21. 

MASTER AND SERVANT; See Railroads, 21, 22. 

MECHANIC’S LIEN. 

1. Mechanic's lien— Public school houses not subject to.—A schoo} house and lot, the 

title to which is vested in the State Board of Education, is not subject toa 

mechanic’s lien. (Wagn. Stat., 907.}—Abercrombie vs. Ely, et al., 23. 

Mechanic's lien—Atlaches only to structure in which material was actually used— 

Statute and cases construed.—The present mechanic’s lien law gives the material 

man 4 lien only on the building, into the construction of which the material 

actually entered. The words, “with intent to defraud the person from whom the 
materials were purchased,” ete., used in 3 23 of the mechanic’s lien law (Wagn 

Stat., 912); must be construed to mean “with intent to deprive him of the lien 

on which he relied at the time of making the sales.” Morrison v. Hancock, 

40 Mo. 561 and Hoffman v. Walton, were cases construing the act of 1857 

(Sess. Acts 1857, p. 668) before the present modification of the law governing 

mechanics’ liens.—Garth vs. Carrier, 581. 

MILITARY BOUNTY LAND; See Conveyances, 3; Land and Land Titles, 5, 

26, 30, 31. 

MISDEMEANOR; See Crimes and Punishments, 2, 3, 

MORTGAGES AND DEEDS OF TRUST. 

1, Notes secured by deed of trust—Provision that neither note shall be collected till 
last one fall due—Suit on notes, how affected by.—Whaere a deed of trust given 
to secure sundry notes maturing at different dates, provides that none of them 
shall become due and that the deed shall not be foreclosed, till the matnrity 
of the note made latest payable, the holder who purchases one of the notes 
with knowledge of the above provision, eannot recover judgment thereon until 
the last note matures. In such suit the note in action and the deed ef trust 
may be read together and considered as one instrument. 

(As to how far the deed qualified the time of payment of the note, the action 
not being a proceeding to foreclose the deed, Hough, J., expressed no 
opinion.) —Brownlee vs. Arnold, 79. 

2. Mortgagee—Ejectment against one holding under possession by—Nolice of 
mortgage shown by fact of possession.—One holding possession under a mort- 
gagee cannot defend his possession in ejectment brought against him by a pur- 
chaser from the mortgagor, after the execution of the mortgage, without no- 
tice thereof. And the possession of defendant and knowledge of that fact by 
plaintiff are not sufficient to charge the latter with notice of the mortgage. 
To produce that result, the instrument must be recorded, or plaintiff must 
have either actual notice of its existence, or information such as would put a 
man of ordinary prudence upon inquiry as to its existence. But the fact of 
such possession may be taken into consideration by the jury in connexion 
with other circumstances, as going to show actual notice to plaintiff of the 
mortgage.—W hitman vs. Taylor, et al., 127. 

8. Mortgagee—Purchase from—Subrogation of purchaser to rights of mortgage — 

[The court intimated that where land is purchased of a mortgagee, and the 
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MORTGAGES AND DEEDS OF TRUST, continued, 


o 


7. 


IN DEX. 


mouey is used to cancel the mortgage debt, the purchaser might, in a proper 
proceeding, be subrogated to the rights of the mortgagee, for re-imbursement 
of the money so advanced. }—Id. 


. Mortgage on mill, when will include machintry subsequently placed in.—By the 


terms of a mortgage given on a mill to secure certain notes, it was made “g 
lien on the mill and machinery in said mill till the payment of said notes,” 
Held, that it would embrace machinery placed in the building after the mort. 
gave was giveu and before the notes were satisfied—Johuston vs. Morrow, 
339. 

Trustee's deed under deed of trust—Recitals in, not prima facie evidence, 
when.—The recitals contained in a deed given by a trustee acting under a deed 
of’trust are not prima facie evidence of the truth of those recitals, unless de. 
clared to be so by the terms of the deed of trust.—Neilson vs. Chariton Co,, 
386. 

Mortgage—Agreement to give will ereatea lien, how far.—It seems to be well 
settled, that an agreement in writing to give a mortgage, will create‘a lien 
upon the land specified in the agreement as against general creditors. (Me- 
Quie vs. Peay, 58 Mo., 58; Blackburn vs. Tweedie, post p. 505.) And it is 
proper to record such an instrument.—Carter vs. Holman, 498. 

Equitable mortgage on land— Agreement by owner to give oceupaney of land in 
liew of interest on sum borrowed.—A written agreement by the owner to pay the 
occupant of certain land a given sum, conditioned, that when the land was sold 
to enable the owner to realize the amount, the occupant should surrender his 
possession, and meantime giving him the occupancy in lieu of paving him in- 
terest on this sum, was held to coustitute an equitable mortgage, and amounted 
to a specific lien on the land; and any one buying with notice of the ugreement 
would take subject to i.—Blackburn vs. Tweedie, 505. 

Agreement will constitute equitable mortgage, then.—An agreement to give a 
mortgage, a mortgage defectively executed, or an imperfect attempt to create 
a mortgage or to appropriate specific property to the discharge of a particular 
debt, will create a mortgage in equity or a specific lien on the property so 
mortgaged. (See McQuie vs. Peay, 58 Mo., 58-9; Carter v. Holman, anée 
p. 498.)—Id. 

Suit to foreclose deed of trust—Prior foreclosure—Judgment on note, notwith- 
s(anding.—Although, in suit to foreclose a deed of trust given to secure a 
note, it appear that the deed has already been foreclosed, and the property 
sold, yet plaintiff may nevertheless obtain a general judgment on the note, if 
the same be unsatisfied—Watson vs. Hawkins, 550. 


10. Mortgage—Transfer of lands not an assignment of debt.—The assignment of a 


debt secured by mortgage, passes the mortgage as incident thereto; but the 
transfer of the mortgaged land does not per se operate an assignmeut of the 
deed and of the debt therein secured.—Id, 

See Swamp Lands, 1. 
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NEGLIGENCE; See Bills and Notes, 9, 12; Common Carriers, 1, 2, 3, 4, 53 
Damages, 4, 6, 7; Railroads, 3, 4, 5, 6, 18, 21, 22, 23, 24, 26, 27, 28. 

NODAWAY COUNTY; See Execution, 7. 

NON-SUIT ; See Practice, civil, 1; Practice, civil, Appeal, 2. 

NOTICE; See Lis Pendens. 


0. 
OFFICER ; See Corporations, Municipal, 1,6; Limitations, 18; Revenue, 2. 


P. 


PARTITION. 

1, Partition—Sale of land in partition—Confirmation of discretionary with 
lower court.—The confirmation or rejection of a sale of land in partition, is a 
matter resting largely in the discretion of the lower court, and the Supreme 
Court will be very slow to interfere with its action.—Pomeroy vs. Allen, 580 

PARTNERSHIP; See Limitations, 5; Practice, civil, Pleadings, 5. 

PATENT; See Land and Land Titles, 11. 

POSSESSION ; See Forcible Entry and Detainer, 2, 8, 4,5; Land and Land 
Titles, 27, 28; Landlord and Tenant, 3, 4, 5; Limitations, 2, 3,4; Qui- 
eting Titles. 

PRACTICE, CIVIL. 

1. Practice, civil—Non-suit not voluntary where party may obtain judgment and 
substantial damages.—Where plaintiff is not precluded by the action of the 
court, in excluding testimony or otherwise, from recovering judgment and also 
substantial damages—if warranted by proof—non-suit taken by him will be 
held as voluntary and leaving him without remedy. And it is immaterial that 
in some particular the rulings made and instructions given may have been ob- 
jectionable.—Loring vs. Cooke, 564. 

See Practice, civil, Appeal, 3; Venue, 1. 

PRACTICE, CIVIL, ACTIONS ; See Attachment; Bond, 1; Contracts, 1; Eject- 
ment, 1; Forcible Entry and Detainer; Landlord and Tenant, 2; Prac- 
tice, civil, Parties, 4; Quieting Titles; Replevin; Revenue, 2; Slander; 
Streets, 5. 

PRACTICE, CIVIL, APPEAL. 

1. Practice, civil—Judgment for costs—Appeal.—A judgment for costs is not a 

final judgment from which appeal will lie. —Conn vs. Ferree, 17. 

2. Equity—Non-suit with leave, ete—Appeal—Whether in suit in equity, a non- 
suit with leave to move to set aside can be taken so as to bring the case be- 
fore the Supreme Court for review, doubted.—Id. 

3. Certiorari only brings up the record—Facts dehors should be proved.—The ef.- 
fect of the writ of certiorari is merely to bring up the records and proceedings 
of the lower court, And, so, where a petition for that writ charged facts de- 
hors the record, showing the illegality of a certain county tax, on a hearing of the 
cause, those material to the case should be proved or admitted as in other 
trials ; otherwise the writ should be dismissed.—Rogers vs. Clinton Co. Court, 

101, 
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PRACTICE, CIVIL, APPEAL, continued. 

4. Judgment notwithstanding answer—Bill of exceptions need not contain mo 

tion for—Judgment may appear in transcript in ordinary form.—Where judg. 

ment is given notwithstanding the answer, the action of the court may be 1e 
viewed, although the judgment is in the usual form and silent touching the an. 
swer, and although the motion for judgment is not embraced in the bill of ex. 

ceptions. (The motion may have been ore tenus.}—McDonald vs. Fist, 172. 

Note lost afier appeal from justice—A ffiidavit not reqguired—Constr. Siat-- 

Where a note sued upon before a justice of the peace is lost after appeal ta. 

ken to the Circuit Court, the affidavit of loss contemplated by the statute (2 

Wagn. Stat., p. 814, 3 10), is not required. —Hosea & Co. vs. Cross, 178. 

See Administration, 5; Justice’s Court, 3; Practice, civil, Parties, 1; Prac. 

tice, Supreme Court ; Unlawful Detainer. 

PRACTICE, CIVIL, NEW TRIALS. 

1. Newly discovered evidence, merely cumulative, no ground for new trial_—A mo. 
tion for new trial should not be granted on the ground of newly discovered 
evidence which is merely cumulative.—Whalen vs. St L., K.C. &N. RW, 
323. 

PRACTICE, CIVIL, PARTIES. 

1. Practice, civil—Appeal from justice—Inserting names of members in lieu of 
firm name—Change in cause of action. —Where suit before a justice is brought 
in the name of a firm, the cause may be amended on appeal in the Circuit 
Court, by inserting the names, in full, of the members eomposing the firm. 
This is not the introduction of any new parties, and does not change the cause 
of action, within the meaning of the statute. (Wagn. Stat., 850,319.) [House 
vs. Dunean,—50 Mo. 453—commented on.J—McAllen vs, Woodcock, 174.— 
Beattie v. Hill, 72. 

2. Practice, civil—Joinder of co-plaintiff against his consent—When proper.— 
In suit against a corporation, where a trustee was made co-plainiff without 
his knowledge and against his consent, and prayed a dismissal as to himself on 
that ground: Held, that although he might have been joined as co-defendant, 
vet it was not error in the court to overrule the motion, and retain him as 
plaintiff, on the execution of his co-plaiutiff of a bond to indemuify him aguinst 
costs. —MeAllen v. Woodcock, 174. 

3. Bond—Action upon—All obligees must join.—Where an obligation is exe- 
cuted to two or more jointly, all the obligees must sue upon it. They cannot 
separate the lability and bring an action in favor of each.—Dewey v. Carey, 
224. 

4. Assumpsit—Promise made for third party.—A promise made for his benefit 
may be sued upon by a third persou.Schuster vs. K. C., St. J. &C. B. R, R., 290. 

PRACTICE, CIVIL, PLEADING. 

1. Practice, civil— Pleadings, onus probandi.—Where the answer specifically de- 
nies the allegations of the petition, the burden is on plaintiff to prove them 
and the fact that defendant sets up certain equities as an independent defense 
does not shift the onus on defeudant as to those allegations.—Scurdevant vs. 
Rehard, 152. 

2. Practice, civil— Withdrawal of a defense pleaded.—The right of a defendant to 

withraw one of lis defeuses at any time is unquestionable.—Elliott vs. Secor 

and Evans, 163. 
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PRACTICE, CIVIL, PLEADING, continued. 


8. Practice, civil-Allegation as to existing of corporation—W hat sufficient —In suit 
by a corporation, an averment that plaintiff was a corporation “duly incorpo- 
rated under by virtue of an act of the General Assembly of the State of Mis- 
souri entitled,” etc., was a sufficient allegation of plaintiff's corporate existence. 
—The Chillicothe Savings Assoc’n vs. Ruegger, 218. 

4. Pleadings—Allegations as to corporate existence in suit by company on con- 

tract, etc.—One having made a contract with a company, in its ecrporate name 

thereby admits that it is duly constituted a body politic and corporate, at the 
time, atid is estopped from setting up for defense by way of demurrer or other- 
wise, the non-allegation of these facts by the company in suit on the contract, 

And in such suit the company need not state where it has its residence or 

principal place of business. —The Nat. Ins. Co. vs. Bowman, 252. 

Promissory note given by partners—Allegation as to parinership, what suffi- 

cient.—In suit on a promissory note given by co-partners, the allegation that 

the makers were co-partners and signed their names as such, is sufficient 
without the further allegation that they were co-partners for business purpo- 
ses or were known as such.—Id. 

Practice, civil—Demurrer by one defendant—Judgment for both, when improper. 

—Where one of two defendants demurs to plaintiff’s petition, and the demur- 

rer being sustained, plaintiff refuses to answer, it is error to give judgment 

against him in favor of both defendants.—Id. 

*. Practice, civil— Want of knowledge, etc.— What pleading as to, tnsufficient.— 
The mere averment that the pleader ‘‘does not know” whetlier a certain state 
of facts exists, without more, is an insufficient denial under the practice act. 
(Wagn. Stat., 1015, 3 12.)—Watson vs. Hawkins, 550. 

8. Practice act—Replication—Latilude of denial allowed in.—Under the statute, 
(Wagn. Stat., 1017, 3 15) it would seem that plaintiff in his replication is not 
allowed that latitude of indirect denial which is permitted to the defendant, — 
Id. eens 

See Administration, 7; Arbitration and Reference; Aitachment, 1; Bills 
and Notes, 5,6; Common Carriers, 4; Contract,8; Damages, 10; Equity, 
5; Insurance, Fire, 4; Land and Land Titles, 11; Limitations, 6; Rail- 
roads, 21; Slander, 1. 

PRACTICE, CIVIL, TRIALS, 

1. Practice, civil—Instructions— Failure to give additional ones no ground of rever- 
sal, when.—Where instructions given, correctly explain the law and cover all 
the issues in the case, the refusal of additional instructions cannot be assigned 
for error.—Bradley vs. West, 59. 

2. Practice, civil—Instructions—May declare that certain evidence tends to prove 
particular facts—An instruction which tells the jury that they may cousider 
certain evidence as tending to prove a particular fact, but which makes no 
comment as to its weight or effect, is not for that reason improper.—Beattie 
vs. Hill, 72. 

8. Evidence—Ezxecution of insurance policy—What testimony sufficient to give 

question as to, to jury—Proof heard by court in absence of jury.—In suit on 

a policy of insurance, where the defeudant pleads non est factum, any evidence 
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PRACTICE, CIVIL, TRIALS, continued. 
tending to show the execution of the instrument, even though contradicted 
will be sufficient to give the paper to the jury, who are then to determine what 
weight shall be attached to the testimony. As to the right of the court to pass 
upon testimony touching the execution of a paper, a distinction may be drawn 
between a document whose execution is the main issue being tried, and one 
the execution of which is preliminary or collateral to the main controversy, 
In the former case it is a mere usurpation of the province of the jury, anda 
practice totally unauthorized, for the court to withdraw the panel and proceed 
of its own motion to hear testimony touching the execution of the instrument 
—Graiy vs. Am. Cent, Ins, Co., 116. 

4. Practice,civil—Instructions— When refusal of proper.—It is not error to re- 
fuse an instruction, when those given fairly present the law of the case and 
are not calculated to mislead.—Wilson vs. K. C., St. J. & C. B. R. R., 184, 

5. Practice, civil—Instructions.—Iustructions not based on evidence are prop. 
erly refused.—Read vs. St, Louis, K. C. & N. R. R., 199. 

6. Instructions calculated to confuse, etc.—Instructions substantially given in anoth- 
er form, and those calculated to confuse or mislead, are properly rejected.— 
Coale vs. H. & St. J. R. R., 227. - 

. Practice, civil—Instractions—Misleading— Refusal of. —Instructions not based 
on testimony and calculated to mislead the jury, should be refused.—Lester 
vs. K. C., Si. J. & C. B. R. R. Co., 265. 

8. Instructions—Rejection of particular ones improper, when the aggregate states 

the law properly.—If instructions taken as a whole declare the law properly, 
and are neither inconsistent nor misleading, the fact that any particular one is 
partial or defective, is no ground for its rejection.—Whialen vs. St. Louis, K. € 

& N. R. R. Co,, 323. 

Instructions of little value, when.—Where a case is heard by the court asa 
jury, instructions are of but little use except to show the theory upon which 
the case is tried.—Cooper vs. Ord, 420. 

P 10. Lnstructions— Rvidence—Refusal,—An instruction not supported by evidence 

should be refused.—Id. 

11. Instrections-Refusal of, proper, when.—Declarations of law not applicable to 
tie facts of a case, although abstractly correct, are properly refused.—Gist vs. 
Loring, 487. 

12. Practice, civil—Witnesses—Credibility of, ete-—The trial court is the proper 
judge of the credibility of witnesses—Id. 

13. Practice, civil—Instructions.—Instructions not warranted by the evidence 
should be refused.—Sumner vs. McCray, 493. 

14. Practice, civil—Allegata and probata—Claim for conversion of note, and proof 
of failure to pay pro rata proceeds, ete.—Under a petition charging the trover 
and conversion of a note, plaintiff cannot show that defendant was trustee ap- 
poiuted to collect the note and distribute the proceeds among the creditors of 
the maker, and failed to pay over to plaintiff his proportion of the amount. — 
Ensworth vs. Barton, 511. 

15. Practice, civil—Conflict of evidence—Jury.-In civil actions at law, the find- 

ing of the jury on questions of conflicting evidence is conclusive.——Poweil vs. 

Camp, 569, 
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PRACTICE, CIVIL, TRIALS, continued. 
16. Instructions, may be refused, when.—It is no error to refuse an instruction 
when the same propusition of law is embraced in others already given.—Id. 
17. Practice, civil—Instructions may be given, when, taken as a whole, they state 
the law properly.—Where instructions, taken together, state the law correctly, 
it is proper to give them, although they are objectionable when taken sepa- 

rately.—Edwards vs. Cary, 572. 
See Arbitration and Reference; Damages, 10; Practice, civil, New Trials. 

PRACTICE, CRIMINAL. 

1. Reeognizance to appear—Demurrer— Omission of day of the month.—The con- 
dition of a recoguizance was, that the principal should “appear at the Circuit 
Court on the first day of the next term thereof, to be holden on the day of 
June next.” On scire facias on the recognizance against the sureties, Aeld, 
that the omission of the day of the month was not a material defect; and that 
even if there were any substantial defect in the recognizance, it could not be 
taken advantage of by demurrer ; for a demurrer to a scire facias on a forfeited 
recognizance is not taken as to what appears in the writ or recognizance, but 
as to what appears of record.—State vs. Potts, 368. 

2. Practice, criminal—Indictment—Selling liquor without license—Burden of 
proof.—In indictments for selling liquor without license, the onus is on the 
accused of showing authority to sell.—State vs. Edwards, 490. 

8. Selling liquor without license—Indictment for—Joinder, improper, when— 
No ground for reversal, when.—Persous may be jointly indicted for sell- 
ing liquor without license, but there should be no joinder in the absence 
of proof showing a common design or concert of action. Where, how- 
ever, notwithstanding the failure of such proof, it appears clearly that 
each of a number of defendants so jointly indicted are guilty of acts which 
would warrant a separate indictment and conviction, the misjoinder does not 
work such “ prejudice to the substantialrights of defendant upon the merits ” 
(Wagn. Stat. p. 1091, 3 27,) as to warrant the interference of the Supreme 
Court.—Id. 

See Crimes and Punishment, 

PRACTICE, SUPREME COURT. 

1. Practice, civil— Weight of evidence.—It is not the province of the Supreme 
Court to weigh testimony in civil actions at law.—Beattie vs. Hill, 72. 

2. Practice, Supreme Court—Conflict of evidence.—In civil actions at law Su- 
preme Court will not consider questions of conflicting evidence —Schuster vs. 
K.C., St. J. & C. B. R-R., 290. ‘ 

8. Practice, Supreme Court—Filing of brief, ete.—Where plaintiff in error fails 
to file statement and brief, as required by statute, the writ will be dismissed. 
—State vs. Smith, 515. 

4. Practice, Supreme Court—Evidence, weight of.—In civil actions at law, the 
Supreme Court has nothing to do with the weight of evidence.—Edwards vs- 
Cary, 572. 

See Damages, 8, 11; Judgment, 2, 4; Partition, 1; Practice, civil, Appeal. 

PRINCIPAL AND AGENT; See Agency. 

41—voL. Lx. 
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QUIETING TITLES. 

1. Quieting titles—Statute as to, does not contempate fulure tnteresis.—Under 
the statute touching the quieting of titles (Wagn. Stat., 1022, 33 53, 54), 
plaintiff cannot compel defendant to litigate his claim to a future interest in 
an estate, which does not conflict with the possession or right of possession 
of plaintiffi—~ Webb va. Donaldson and Farris, 394. 


RAILROAD. ° 

1. Revenue, railroad—Hann. & St. Jo. R. R.—Sworn statement of president, 
assessment on basis of—Act of 1852 providing such basis of taxation not a con. 
tract with State—Assessment by Board of Equalization constitutional —Under 3 3 
of the act of Sept. 20th, 1852, it became the duty of the president of the Han 
nibal & St. Joseph R. R. Co. to furnish an annual statement under oath to the 
State auditor, showing the actual value of the railroad property, from which state. 
ment that officer shall assess the railroad State tax: Held that this provision 
did not amount to a contract between the State and company which rendered 
invalid the act of March 10th, 1871, (Sess. Acts 1871, p. 56,) subjecting the 
road to assessment for taxation by a special board of equalization ; and the 
latter act, so far as inconsistent with the former, repealed it.—State vs. Han. & 
St. Jo. R. R. Co., 143. 

2. Damages—Personal injuries by railroad to servant, caused by defective track 
— Duty of company to keep track safe—In suit against a railroad company by 
an employee, for personal injuries caused oy defective track, an instruction 
declaring defendants exempt from liability, notwithstanding its unsafe condi- 
tion, if plaintiff knew, or could by the exercise of ordinary diligence have 
known, of the state of the track, is properly refused. It is not the business 
of the servant to ascertain whether the machinery and structure of the road 
are defective ; but the duty of the company is to keep them in safe condition; 
and it is responsible for injuries resulting from such defect—Porter vs. Han. 
& St. Jo. R. R. Co., 160. 

8. Railroads—Killing of stock caused by failure to fence—Question of negli- 
gence.—Where the petition charges that the killing of stock by a railroad 
company was caused by its failure to fence its road at a point where it was re- 
quired to fence, and where the accident occurred (Wagn. Stat., 310, § 43) 
the question of negligence cannot be raised.—Cary vs. St. L., K.C. & N.B 
R. Co., 209. , 

4. Railroads—Failure to fence track—Killing of stock along uninclosed lands, not 
shown to be prairie land as well.—The failure of a railroad to fence its track through 
uninclosed land will not make it amenable for killing stock at that point unless 
the land was shown to be prairie land.—-Id. 

5. Railroads—Patent smoke stacks—Fires communicated by particular engine— 
Proof as to fires caught from other locomotives.—In suit against araib 
road company for damage caused by the escape of sparks from a locomotive, 

testimony offered to prove the insufficiency of the engine or the negligence of 

the engineer by showing that fire had escaped from other locomotives of a 

similar pattern was rejected ag collateral and incompetent.—-Coale vs. Han. & 

St. Jo. R. R. Co., 227, 
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RAILROAD, continued. 

6. Damage—Destruction of property by fire escaping from locomotive—Presump- 
tion of negligence.—The settled law of this State is that proof of the destrue- 
tion of property, by fire escaping from a locomotive, raixes a prima facie case 
of negligence, which defendant must rebut by proof showing absence of neg- 
ligence. Whether this is done is a question for the jury.—Id, 

1. Railroads—Escape of cinders.—In suit against a railroad for damages alleged 
to have been caused by sparks escaping from a locomotive, it is error—after 
evidence, by a defendant, of a proper equipment and careful management of 
the engine causing the fire—to permit proof, in rebuttal, of other fires produe- 
ed by sparks escaping from defendant’s engine. The sufficiency of the equip- 
ment and management of the engine occasioning the fire, is the only matter 
then in issue, (Coale vs. Hann. & St. Jo. R. R. Co., anée p. 227.)—Lester ve. 
K. C., St. Jo. & C. B. R. R. Co., 265. 

8, Damages—Railroads—Escape of fire from locomotive—Variance—Amend- 
ment.—Where the petition charges a railroad company with carelessly permit- 
ting fire to escape from its locomotive, proof that fire was thrown out, would 
amount only to a variance, which, at most, would require an amendment 
of plaintiff's petition, (Wagn. Stat., 1033, 3 1.)—Id. 

9. Railroad—Deductions from pay rolls of workmen of amounts due merchant 
for supplies—Implied assumpsit.—A railroad company having become liable 
to pay the wages of workmen employed by contractors(Wagn. Stat., 302, 3 10) 
deducted, on their pay rolls, charges for sundry goods theretofore furnished 
the men by a merchant under an agreement entered into by him with the con- 
tractors. On the rolls, and pursuant to the agreement, the amounts purchased 
were entered as payments made on the wages account and as due from the 
contractors tothe merchant; Held, that, being a stranger to the agreement, the 
company was not liable to the merchant under it for such advances; and its 
deductions of the amounts due the merchant from the wages of the men would 
not, of itself, raise an assumpsit in his favor against it, And it would be liable, 
notwithstanding, to the employees for the unpaid balances. But they having 
acquiesced in that mode of settlement, the merchant could recover those 
sums from the company on an implied undertaking to pay the same.—Schuster 
vs. Kas. City, St. Jo. & Council Bluffs R. R. Co., 290. 

10. Damages—Injuries by railroad train— Contributory negligence— Causes, re- 
mote and immediate.—Although one injured by a railroad train was guilty of 
some negligence which contributed to tie injury, yet if those in charge of the 
train might have avoided the injury by the exercise of ordinary care and pru- 
dence, the company would be liable, provided that the negligence of the one 
injured was the remote or incidental, and that of the road the direct, cause of 
the accident.—Whalen vs. St. L., K. C. & N. Rly. Co., 323. 

11. Damages by railroad to person—Loss of limb—Measure of damages, etc.-= 
In assessing damages for loss of limb caused by a railroad, the jury should 
consider tiie age, situation, bodily suffering and mental anguish of the persom 
injured, and the loss sustained by him in consequence, and the extent to 
which he was thereby disabled from self-support.—Id. 

12. Personal injuries by railroad—Negligence—JIntoxication.--One standing im 

a state of intoxication, on a railroad track at the usual time of running of the 

train, and in a position of exposure, is guilty of negligence.—Id. 
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RAILROAD, continued. 

13. Railroads—Crossing used by passengers— Diligence of company and passen. 
gers— What necessary.—W here a railroad track is crossed by a path commonly 
used by passengers, trains should use great diligence to guard against acei. 
dent ; and a like diligence and caution devolves upon passengers.—Id, 

14. Railroad— Location on land not ceded—License for— Road not trespasser, when 
—Where a railroad is located on land other than that granted, but with the 
knowledge of the owner who makes no objection, but declares his intention to 
claim damages, the company cannot be held as a trespasser or wrong doer.— 
Hosher vs. K. C., St. Jo. & C. B. R. R. Co., 329. 

15. Railroads—Damages caused by surface water-—By diversion of watercourse 
—Rule as to company’s liabilety.—Where damages caused by the construction 
of a railroad, result from the flooding of surface water, and not the diversion 
of a natural stream or water course, the company will not be liable, if, in such 
construction, the company is reasonably prudent and careful to avoid injury, 
(Munkers vs. Kansas City, St. Jo. & Council Bluffs R. R. Co., post p. 334.)—Id. 

16. Railroads—Relinguishment of right of way to road ‘‘along section line,” 
meaning of.—Under an agreement relinquishing toa railroad company a right 
of way one hundred feet wide, over a tract of land situated in two sections of 
a township, the railroad was to be located “on the section line.” .Held, that 
the company would not forfeit its right to the land, because its track was not 
laid immediately on and along the section line, provided that it was constructed 
within the limits of the one hundred feet, and that this strip embraced that 
line.—Munkers rs. K. C., St. Jo. & C. B. R. R. Co., 384, 

17. Pleadings—Damages caused by diversion of stream ; by surface water—Va- 
riance.——W here plaintiff charges that his land was flooded and damaged by the 
diversion, by a railroad company, of a stream of water from its natural chan. 
nel, he cannot recover, on proof showing that the injuries were caused solely 
by surface water. And the distinction between the cases and tlie relative lia- 
bility of the company should be explained to the jury under appropriate in- 
structions.—Id. 

18. Damages—Liability of rai/roads for stock killed on unfenced track in unin. 
corporated towns.—A railroad company will not be liable, without proof of neg- 
ligence, for the killing of stock along the line of its road where it passes through 
a town which has been properly platted and recorded and laid out into lots and 
blocks, and streets crossing the track, which have been dedicated as public 
hichways, notwithstanding that the road, at the point of the disaster, is un- 
feneed. And it would make no difference in such case whether the town is 
incorporated or not, But the rule would be otherwise where the town exists 
only on paper and has no streets which are opened or used.—Gerren vs. Han. 
& St. Jo. R. R. Co., 495. 

19, Damages—Suit against railroad for—Suit after non-suit musl be brought 
when.—Unuder 3 5 of the Damage act (Wagn. Stat., 520), the new suit brought 
against a railroad, after non-suit, must be commenced within one year after 
the date of the injury. Section 19 of the chapter concerning Limitations 
(Wagn. Stat., 919), authorizing the commencement of a new action within a 
year from date of non-snit, has no appiication to causes, the time for bringing 
which is not “ prescribed” by that chapter (2 19), but otherwise limited. (Id. 

3 26.)--Id. 
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RAILROAD, continued. 

20. Railroads—Damages—Stock killed—Uninclosed prairie land.—The failure of 
a railroad corporation to fence its track will render it liable in damages for in- 
juries to stock along the line of its road, without proof of negligence, where the 
evidence shows that the land at the point of the casualty was uninclosed and 
also prairie land. (Cary vs. St. L., K. C. & N. R. R., ante p. 209.)—Shelton vs. 
St. L., K. C. & N R. R. Co., 412. 

21. Master and servant—-Master liable for tortious acts of servant in line of his em- 
ployment—Averments as to.—The rule is firmly established that the master 
is civilly liable for the tortious acts of his servants whether of omission or 
commission, and whether negligent, fraudulent or deceitful, when done in the 
course of his employment, even though the master did not authorize or know 
of such acts, or may have disapproved of or forbidden them. (Garretzen ve. 
Duenckel, 50 Mo., 104.) But the act must be done not only while the ser- 
vant is engaged in the service he is employed to render, but it must pertain 
tothe particular duties of that employment, ard this fact must be made to 
appear from the plaintiff’s petition. And a general averment that the acts of 
the servant were in the range of his employment is a conclusion of law and 
not sufficient.—Snyder vs. Han. & St. Jo. R. R. Co., 413. 

22. Railroad—Damage to child injured while getting on car after invitation of 
employee—Liabilily of company.—A railroad company will not be held liable 
for injuries received by « child while attempting to get upon one of its cars, in 
consequence of an invitation from one. of its servants in charge of the car, 
where the evidence shows no authority on the part of the servant to permit 
persons to ride on the car, and it does not appear that the invitation or per- 
mission were in furtherance of the interests of the road, or connected in any 
manner with the service which the servant was employed to render.—Id. 

23. Railroads— When responsible for killing of person notwithstanding his con- 
tributory negligence.—Although one may be improperly or unlawfully on the 
track of a railroad, that fact will not discharge the company or its employees, 
from the observance of due care, and where he is run over by the train and 
killed, the company will be responsible if its officers could have avoided the 
accident by the exercise of ordinary caution and watclifuluess.—TIsabel ys. 
Han. & St. Jo. R. R. Co., 475. 

24. Ruilroads—Negligence—Degree necessary to charge company incase of in 
fant.—Proof of « less degree of negligence will be necessary in order to charge 
a railroad company for injuries in case of au infant than in that of an adult. 
—Id. 

25. Railroad private property—-Right to pass upon.—A railroad track is private 
property and except at highway crossings, persons have no right to pass 
upon it.—Id. 

26. Trans—Diligenc in running—In town—Over crossings.—The same diligence 
is not imposed on the officers of a train in running it through the country at 
large, as in the streets of a town, or the crossings of a public highway.—Id. 

27. Railroads—Running over child—Care necessary to be exercised by compa- 
ny—Proximate cause.—In suit for damages against a railroad company for 

running over a child which had strayed upon the track, it appeared that 

the child was seen by the officers in time to avoid the collision, but mistaken 
for something else; and that by the exercise of a proper degree of care and 
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RAILROAD, continued. 
caution, they might, after first observing the object have discovered that it was 

a child in time to stop the train before the accident occurred. Held, that in 
such case, although some negligence might have been attributable to those 
having charge of the infant, it was not the proximate cause of the casualty, 
and the company would be liable.-—Id. 

28. Ratilroads—Statutory requirement as to fencing—Failure to fence may be 
viown wn case of killing of child, when.—Where the road bed of a railroad ia 
laid near to adwelling-house, and the child of the owner gets upon the track 
aud is killed by the train, plaintiff may show, as an element of negligence on 
the part of the company, a failure to fence its track as required by the statute 
even though the primary object of the requirement was merely protection of 
cattle and other stock.—Id. 

29. Railroads—Fuilure to transport passenger to old depot—Knowledge of change 
by passenger—Contract held to be made in reference to change,when.—In suit 
against a railroad company for failing to carry plaintiff to its original depot, 
where it appeared that the company had abandoned its old depot for one, half 
a mile short of that terminus: Held, 1st. That although the change had been 
adopted only a few weeks prior to his purchase of ticket, yet, the running of 
the trains having been uniformly to the new depot since that change, will be 
considered as a usage of the company, in reference to which plaintiff must be 
held to have contracted. That @ fortiori, such is the case where plaintiff knew 
of the change at the time of procuring his ticket ; 2nd. That the question whether 
defendant had violated statutory requirements could not be raised in such a 
suit.—Martindale vs. K. C., St. Jo. & C. B. R. R., 508. 

30. Corporation, illegal act of —When may be investigated by private citizen, col. 
laterally.—The only exception to the rule which prohibits collateral inquiry by 
a private citizen into the supposed illegal acts of a corporation, is where such 
investigation is expressly authorized by the legislature.—Id. 

31. Railroad tar—Charter of Han. & St. Jo. R. R.—Act of Sept., 1852, not an 
irrepealable contract—Liability of road for Siate, county and school taz.—-1. Un- 
der the act of September 20th, 1852 (Sess. Acts 1853, p. 15), the Han. & St. 
Jo. R. R. Co, was exempt from State taxation, except as provided in section 
3 of that act. But the act was not a contract between the State and the road, 
such as could not be altered or repealed by subsequent legislation. (State vs. 
Han. & St. Jo. R. R., ante p. 143.) 2. The exemption of the road under its 
charter of 1849 from county taxation, still remains in force. 3. Under the 
above acts the road is not exempt from school taxes.—Livingston Co. vs. Han. 
& St. Jo. R. R. Co., 516. 

$2. Revenue—Railroad tazation—Section 3 of act of March \0th, 1871, not retro- 
spective.—Section 3 of the act of March 10th, 1871, touching taxation of rail- 
roads, (Sess. Acts 1871, p. 56) provided only for the assessment and collec- 
tion of taxes upon property theretofore subject to taxation, which through 
inadvertence it had escaped. It did not operate “ retrospectively,” in the 
sense of that word, as used in the State Constitution.—Id. 

83. Revenne—Railroad school taxes—Constr. 3 13, act of March, 1871.—It was 
not intended by 2 13 of the act of 1871 (Sess. Acts 1871, p. 58) that railroads 

should pay schoul taxes in any other districts than those through which it 
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RAILROAD, continued. ' 
passed, or in which it held property, And the average rate of taxation spo- 
ken of in that section, on which to base the railroad tax, was to be made up 
from those districts, and none other, (Sess. Acts 1875, p. 129.)—lId. 

$4. Revenue—Railroad county taz, under act of 1871,suit may be brought in name 
of county.—For railroad taxes assessed under the act of 1871, (Sess. Acts 1871, 
p. 56, suit is properly brought in the name of the county.—Id. 

35. Right given by railroad to transfer freight, etc.— Assignment of, when lawful 
—Repudiation of by railroad.—A contract with a railroad under which one 
has the right to transfer freight and passengers across a river, may be assign- 
ed with the consent of the company, and its assignment is a good considera. 
tion for a note. If the company repudiate the assignment, that fact may be 
set up as a defense to the note; but if the defense be traversed by replication, 
judgment for defendant, without testimony, is error.—Early vs. Reed, 528. 

86. Railroad Corporation law—‘* Enclosed or cultivated fields” not merely those 
protected by the owner with lawful fence.—The statute laying on railroad com- 
panies the obligation of fencing their tracks along “enclosed or cultivated 
fields” (Wagn. Stat., 310-11, 3 43,) does not require that the fields should ve 
protected by the owner with a lawful fence on other sides, in order to hold the 
road for failure to fence the side adjacent to the road-bed. But the incursion 
of stock and injuries to crops must result from the failure of the company to 
erect such fence. Where caused by insufficiency of the fence put up by the 
owner, the company will not be responsible.—Biggerstaff vs. St. L., K. C. & 
N. R. R. Co., 567. 

See Common Carriers; Damages, 2; Eminent Domain, 1; Texas Cattle, 3. 

RECOGNIZANCE;; See Practice, criminal, 1. 

RECORD ; See Conveyance, 6; Equity, 4; Judgment, 2, 3, 4; Land and Land 
Titles, 10, 17; Mortgages and Deeds of Trust, 6, 

RECOUPMENT ; See Contracts, 8. 

REFERENCE; See Arbitration and Reference. 

RENT; See Landlord and Tenant. 

REPLEVIN. 

1, Replevin— Verdict— Failure to assess the value of property—Judgment order- 
ing return—Party entitled to receive property, when.—A judgment for the re- 
turn of property in a replevin suit, under a verdict which fails to find the value 
of the property to be returned, is erroneous, but in the absence of any appeal 
therefrom is not void; and in such case, if the party recovering elects to have 
the property returned, and demands the same, he is entitled to receive it.— 
State ex rel. Johnson vs. Dunn, 64. 

2. Replevin—Indemnifying bond—Solvency of suretiee—Damages.—Where only 
one of the sureties on the indemnifying bond in a replevin suit is a resident 
householder, the instrument may be technically defective, but if he be good 
for the amount of the bond, only nominal damages can be obtained for the 
breach.—Id. 

3. Replevin-—Indemnifying bond—Seal.—An indemnifying bond in a replevin 
suit need not be under seal.—Id. 

See Justices’ Courts, 3, 
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REPORTS OF DECISIONS. 
1. Missouri Sup. Ct. Reports— Cost of stereotyping and pay of reporter legitimate 
charges against State under act of 1868—Subsequent contract.—The act of 
March 5th, 1868 (Adj. Sess. Acts 1868, p. 44), required the publisher of the 
Supreme Court Reports (2 1) “to keep on hand a sufficient number of each 
volume of said reports, or to make such arrangements as to enable the legal 
profession of the State to obtain said reports at the prices fixed by said con. 
tract,” and (32) “to pay for the services of a reporter,” etc. Held, 
that under that act, and the contracts made thereunder, by the State 
with W. J. Gilbert, as publisher, he was authorized to adopt the plan of 
stereotyping the several volumes, the stereotype plates to be preserved in or. 
der to meet any subsequent demand for the volumes, in case the edition in 
print should “run short,” or become exhausted ; and that the expense of 
stereotyping and the salary of reporter were essential parts of the cost of 






















































. publishing the Reports, and the State was liable for its proportion thereof.— 
State ex rel. Gilbert vs. McGrath, Secretary of State, 586. 

2. Supreme Court Reports out of print—Contract for reprinting under act of 
March 8th, 1873.—The act of March 8th, 1873, (Sess. Acts, 1873, p. 30) made 
it the duty of the Secretary of State to furnish missing volumes of the Su- 
preme Court Reports to Circuit and County Clerks, and that officer was an- 
thorized under its provisions to eontract with W. J. Gilbert to reprint such of 
those volumes as were out of print.—Jd. 

RES ADJUDICATA; See Administration, 1, 8. 

RESCISSION ; See Conveyances, 2. 

REVENUE. 

1. County Col’ector—Settlements withCounty Court—Final settlements of, not con- 
clusive—Sureties of may be proceeded against, how.—The action of County and 
Probate Courts, in regard to settlements by administrators, guardians and cur- 
ators, is judicial, and, therefore, a final settlement with the court is con- 
elusive as long as it stands, and can be set aside only on appeal, or by bill in 
equity brought in the Circuit Court on the ground of fraud or mistake. But 
settlements between County Collectors and County Courts, are merely thove 
between principal and agent, and not subject to the same restrictions as to 
subsequent investigation. Audin case of a County Collector, suit may be 
brought against his sureties without prior suit in equity to set aside the set- 
tlement.—State vs. Roberts, 402. 

“ See Insurance, Fire, 5; Railroads, 1, 31, 32, $8, $4; Special Taxes; Uni- 
versity, State, 1. 

ROADS, COUNTY. 

1. County roads—Commissioner appointed to let out contract for improving has 
no right todo the work himself—A commissioner who is appointed by a 
County Court to “let out a contract” for certain road improvements, and to 
“ superintend the same,” and receives money to be nsed for that purpose, will 
be held responsible to the county for the money, if he fails to let ont the con- 
tract, and cannot relieve himself by showing that he did the work himself, and 
that the amount received was actually expended by him in the improvements. 
—Atchison County, vs. De Armond, 19. 
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ST. JOSEPH, CITY OF; See Corporations, Municipal, 2, 3, 4, 5. 

SALES; See Conveyances; Sheriff's Sales. 

SEAL; See Replevin, 3. 

SCHOOLS AND SCHOOL LANDS. 

1. Mechanic’s Lien—Public school house not subject to.—A school house and lot, 
the title to which is vested in the State Board of Education, is not subject to 
a mechanic’s lien. (Wagn. Stat., 907.)—Abercrombie vs. Ely, 23, 

2. Schools—Sub-districts— Organization of towns with adjacent territory—Const. 
Stat.—Tervitory embraced in a school sub-district outside of, and adjoining an 
incorporated town, may be organized with it for school purposes under Art IJ, 
$3 1 etseg., of the schoollaw. (Wagn. Stat., 1262.) In such case a previous 
“mutual agreement” of the municipal and township boards, etc. as provided 
by 317, Id., p. 1267, is unnecessary. If, after the town sub-district is organized 
under the law, and Buards of Directors and of Education are duly elected and 
qualified, it becomes desirable to have additional territory from the township 
annexed for school purposes, it must be added in accordance with the provis- 
ions of 3 17.—State, ex rel. Bracken vs. Heiser, 540. . 

See Contracts, 5, 6; Railroads, 31 

SHERIFF'S SALES. 

1. Lands—Irregularities in judgment and execution affecting—Title of stranger 
thereto, not affected by.—Irregularities in the judgment and execution under 
which land is sold, cannot affect the title of one who is a stranger to those 
proceedings and has no notice of the irregularities at the time of his purchase. 
Whitman vs. Taylor, 127. 

2. Land, sale of, founded on constable’s nulla bona return, made in less than 
ninety days.—A sale of land under execution, issued on a transcript from a 
justice’s court, is not void, collaterally, by reason of the fact that the trans- 
cript was founded upon a constable’s return, made in less than ninety days 
from date of the execution.—Id, 

3. Sheriff's sale not void collaterally for inadequacy of price.—Mere inadequacy 
of consideration will not, of itself, render a sheriff’s sale void in a collateral 
proceeding.—Id. 


4. Sheriff's sale—Combination of bidders will not vitiale unless designed to de- 
press bids.—Judgment creditors may agree among themselves that one of their 
number shall at the execution sale bid for all, and for an amount sufficient to 
indemnify themselves. Andsuch a combination will not vitiate the sale unless 
made for the purpose of depressing the bids.—Boyd vs. Jones, 454. 

&. Evidence— Declarations of vendor of personal property after sale—When com- 
petent as against vendee.—The declarations of a vendor of personal property 
made by him while in possession after sale, are receivable against the vendee, 
as part of the res gesta, to make out a case of fraud against his creditors. —Id. 

6. Evidence—Combination of parties to a deed to defeat creditors—Declarations 
of grantor after date of deed— Competent as against grantee, when—Combina- 

tion must be shown, etc.—Generally the declarations of a grantor, made after 

the execution of his deed, cannot be made use of to defeat it; but the rule is 
otherwise where the parties to the instrument have entered into a common 
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SHERIFF'S SALES, continued, 
scheme to hinder and delay the creditors of the maker, and the declarations 
are made by the grantor while engaged in the prosecution of that plan. But 
in such case the common design and undertaking must first be proved by evi. 
dence aliunde, before his declarations are admissible. The fact that the gran. 
tee subsequently assents to and joins in the fraudulent undertaking, will not 
render such declarations of the grantor, made prior to their confederation, 
competent to overthrow the deed.—Id. 

See Conveyances, 9; Execution, 1, 2; Judgment, }, 5. 

SLANDER. 

1. Slander— Words actionable per se— Words not, but referring to character, trade 
etc.— What averments and proof necessary.—Generally, words which impute an 
indictable offense for which corporal punishment may be inflicted—such as aq 
charge of larceny—are actionable per se, and in such case no special damages 
need be alleged or proved; but where the words are not actionable in them- 
selves, and cannot be made so by inducement, and the ground of complaint 
is, that plaintiff has been injured in respect to his character and reputation, 
his business or occupation, he cannot recover without alleging that the words 
were spoken of him in relation to one of these particulars, and setting out 
and establishing special damages. (Curry vs. Collins, 37 Mo., 324.)—Rammell 
vs. Otis, 365. 

SPECIAL TAXES; See Corporations, Municipal, 7; Streets. 

SPECIFIC PERFORMANCE; Sce Equity, 4. 

STATUTE, CONSTRUCTION OF. 

See Apurnistration, 5,(Wagn. Stat., 120, 38; Wagn. Stat., 344, 2 16,) 7, (Wagn. 

Stat., 85, 3 7). 

Butts anp Norss, 7, (Wagn. Stat., 270, 3 6;) 13, (Wagn. Stat., 661, 23 3, 4). 

Contract, 2, (Wagn. Stat., 783, 3 3; ) 3, (Wagn. Stat., 302, 3 10; ) 6, (Wagn. 
Stat., 1267, 3 13). 

Cosverances, 3, (Wagn. Stat., 278-9, 32 35, 36, 38; ) 8, (R. C. 1855, con- 
cerning Acknowledgments). 

Corporations, Municipat, 1, (Wagn. Stat., 1313; ) 5, (Sess. Acts 1865, 
433.) , 

Crimes anpD PUNISHMENTS, 1° (Wagn. Stat., 450, 332; ) 3, (Adj. Sess. Acts, 
1868, 221, g 12). 

Damaces, 3, (Wagn. Stat., 1372, 3 1). 

Evivence, 3, (Wagn. Stat., 278-9, 33 35, $6, 38; ) 5, (Wagn. Stat., 1372, 
2 1). 

Executions, 8, (Wagn. Stat., 605, 33 9, 14; Sess. Acts, 1873, 45; ) 5, (Wagn. 
Stat., 936, 3 19; ) 6,(Wagn. Stat., 935, 3 14). 

Forciste Entry anv Deratnear, 4, (Wagn. Stat., 642, 3 3; id. 646, 3 27). 

Gamixe Contract, 1, (Wagn. Stat., 661, 23 2, 3). 

Goarpiay and Warp, 3, (Adj. Sess, Acts, 1866, 83). 

Ivsvrance, Fire,.5, (Wagn. Stat., 732; 781, 34; 777-8, 3 44). 

Jvveuest, 2, (Wagn. Stat., 188-9, 33 36,40; ) 4, (Wagn. Stat. 1037, 
220; 1034-5, 36; 1036, 319; 1037, 3 20; 1067, 3 33;) 6, (R. C. 1855, 
741-2, 3 21). , 

Jcstices’ Covers, 1, (Wagn. Stat., 850, 3 19; ) 2, (Wagn. Stat., 81, 3 10; ) 

3, (Wagn. Stat., 817). 
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STATUTE, CONSTRUCTION OF, continued. 
Laxp anv Lanp Tittks, 3, (Wagn. Stat., 917, 35; ) 5, (Wagn. Stat., 915- 
16, 23 1, 2; ) 7, (Wagn. Stat., 917, 35; ) 20, (R. C. 1855, concerning Ao 
knowledgments ; ) 26, (Wagn. Stat. 915, 31; 921, 3 32; ) 30, (915, 2 1). 
Liuitations, 3,7, (Wagn. Stat., 917, 3 5; ) 18, (Wagn. Stat., 915, 31; 
921, 3 32; ) 14, (Wagn. Stat., 520, 3.5; 919, 22 19, 26; ) 17,{915, 3 1;) 
18, (Seas. Acts, 1867, 9; Wagn. Stat., 1336, 2 24). 
Lis Penpens, 1, (Wagn. Stat., 905, 3 1). 
Mecuanro’s Lien, 1, (Wagn. Stat., 907, 3 1; ) 2, (Wagn. Stat., 912, 3 23; 
Sess. Acts, 1857, 668). 
Practice, civi.—Appgat, 4, (Wagn. Stat,, 814, 3 10). 
Practice, civit—Partizs, 1, (Wagn. Stat., 850, 3 19). 
PRACTICE, CIVIL—Pixapines, 7, (Wagn. Stat., 1015, 3 12; ) 8, (Wagn. Stat. 
1017, 3 15). 
Practice, Criminat, 3, (Wagn. Stat., 1091, 3 27). 
Quietine Tities, 1, (Wagn. Stat., 1022, 33 53, 54). 
Rartroaps, 1, (Sess. Acts, 1871, p. 56; ) 3, (Wagn. Stat., $10, 3 43; ) 8, 
(Wagn. Stat., 1033, 3 1;) 9, (Wagn. Stat., 302, 3 10; ) 19, (Wagn. Stat., 
520, 3 5; id. 919, 32 19, 26; ) 31, (Sess. Acts, 1853, 15; ) 32, (Sess. Acts 
1871, p. 56; ) 33, (Sess. Acts, 1871, p- 58; Sess. Acts, 1875, p. 129; ) 34 
(Sess. Acts, 1871, p. 56; ) 36, (Wagn. Stat., 310-11, 3 43). 
Reports or Decisions, 1, (Adj. Sess. Acts, 1868, 44, 33 1,2; ) 2, (Sess. Acts, 
1873, 30). 
Revenve, 1, (Sess. Acts, 1871, 56). 
Scnoots anp Scnoor, Lanps, 1, (Wagn. Stat., 907, 31; ) 3, (Wagn. Stat., 
1267, 3 13; ) 4, (Wagn. Stat., 1262, 33 1 et seg.; id. 1267, 3 17). 
Swamp Lanps, 1, (Act of Feb. 28, 1855). 
Texas Carrie, 1, 2,3, (Wagn. Stat., 251, 33 1, et seg. ; ) 1, (Sess. Acts, 1873» 
72, 3 9). 
University, Strate, 1, (Sess. Acts, 1867, p. 9; Wagn. Stat., 1836, 3 24). 
Untawrot Derarner, 1, (Wagn. Stat., 651, 3 15). 
Wits, 1, (Wagn., Stat., 541, 3 16). 
STOCK ; See Stock, killing of; Texas Cattle. 
STOCK, KILLING OF; See Railroads, 3, 4, 18, 20. 
STREETS, 
1, Street improvement-—- Contract embracing independent streets—Non-paving of @ 
part of the streets— Taz bills for work on finished streets—-Recovery on.—Where 
a contract for street paving embraces a number of disconnected streets, the fact 
that the paving on some of them is unfinished will not prevent recovery on 
special tax bills for'work on other streets where the work has been completed. 
And if the paving called for by the contract, has been completed on the par- 
ticular street, that is sufficient, regardless of the question whether the remain- 
der of the street is paved, or not.—Neenan v. Smith, 292. 
See Corporations, Municipal, 2, 3, 4, 5, 7. 
SUBROGATION ; See Mortgages and Deeds of Trust, 3. 
SURETIES; See Revenue, 2; Unlawful Detainer, 1. 
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SWAMP LANDS. 


1. Counties—Sale of swamp lands under mortgage given to counties for purchase 
money— Power of county to purchase at mortgage sale—Under the act of Feb. 
ruary 28th, 1855 and the various previous acts relating thereto, the absolute 
title to the swamp lands in the different counties was vested in them respect. 
ively, and where purchased of the county with mortgage to secure the purchase 
money, the county has the right to buy them in equally as in the case of a pur- 
chase by a private mortgagee. Such a purchase is not to be confounded with 
the purchase of lands—such as state school lands—to which the counties never 
had any title. (Ray Co. vs. Bently, 49 Mo., 236; Holt Co. vs. Harmon, 59 Mo., 
165.)—Linville vs. Bohanan, 554. 


T. 


TENDER;; See Bills and Notes, 4, 5, 6. 

TEXAS CATTLE. 

1. Texas cattle—Transportation from one county to another, when prohibited— 
Construction of statute—Meaxure of damages.—Under a proper construction 
of the statute relating to Texas cattle (Wagn. Stat., 251, 3 1), if the cattle 
have not been kept in this State during the entire previous winter, the law for- 
bids their transportation from one county to another. The prohibition is not 
confined to those who ship or otherwise import the cattle into the State from 
without (see 3 9 as amended by actof March 21st, 1873, Sess. Acts, 1873, p. 72) 
Nor is the liability of the person, so transporting them, limited to the dam- 
ages resulting from disease communicated by them while under his control or 
caused by his want of proper care. The statute makes him liable for all dam- 
ages, direct or remote, caused by his wrongful introduction of the stock into 
acounty and without regard to the question of negligence or caution, (The 
epinion of the court did not contemplate a case of damage growing out of the 
subsequent introduction of the stock into another county, and by another and 
independent owner. )}—Wilson vs. K. C., St. Jo. & C. B. R. R. Co., 184. 

2. U. 8. Constitution—Tezas Cattle Act no attempt to regulate inter-state com- 
merce.—The statute relating to Texas cattle (Wagn. Stat., p. 251 2 1), is not 
in violation of the provision of the U. S. Constitution (Art. I, 3 8), giving 
Congress power to regulate commerce among the several States, etc., by reason 
of the fact that it prohibits the introduction of all Texas cattle during certain 
seasons of the year. That measure was a necessary police regulation, to pre- 
vent the introduction of a contagious and dangerous disease, and in no proper 
sense an attempt to regulate inter-state commerce, although it might iuci- 
dentally in some slight degree have an effect upon it.—Id. 

3. Texas cattle—Transportation of from one county to another by new owner after 
importation— Original introducer not liable.-—Where Texas cattle are, dur- 
ing the prohibited season, brought by a railway company into one county of 
the State, and afterward transported by an owner, having no connection with 
the road, into another county, such transportation under the law (Wagn. Stat., 
251, et seg.) would be a new offense independent of the first, and for disease 
communicated by the cattle while in the county into which they had been so 
transported, the company would not be liable. (See Wilson v. Kans. City, St. 
Jo. & Council Bluffs BR. R., ante p. 184.}—Surface vs. H. & St. Jo. R. RB. Co, 

216. 
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TRESPASS ; See Land and Land Titles, 9; Railroads, 14. 

TROVER;; See Practice, civil, Trials, 13. 

TRUST AND TRUSTEES; See Equity, 6,7; Executions, 5; Guardian and Ward, 
3; Mortgages and Deeds of Trust; Partuership, 1; Practice, civil, Trials, 13. 


U. 


UNIVERSITY, STATE; See Limitations, 18. 

UNLAWFUL DETAINER. 

1. Unlawful detainer—Appeal from justices—Summary judgment against sureties 
not allowed.—The statute concerning bonds on appeal from justices’ courts in 
suits of unlawful detainer, (Wagn. Stat., 651, 3 15) does not authorize a sum- 
mary judgment against the sureties on the appeal bond, asin ordinary cases 
brought up from justices.—Powell vs. Camp, 569. . 


Vv. 


VENDOR'S LIEN ; See Equity, 6. 

VENUE. 

1. Venue, change of—Application for at close of term.—An application for 
change of venue, left undisposed of at the end of the term, is simply con- 
tinued, and may be taken up and passed on at the next term. A new appli- 
cation is unnecessary.—Darby vs. Starke, 51, 

VERDICT ; See Bills and Notes, 1. 


Ww. 


WASTE; See Landlord and Tenant, 2, 

WILLS. 

1. Wills—Dower, devise in liew of—Acceptance or rejection by widow.— 
—Where a will contains a devise to the widow, in lieu of dower, under our 
statute concerning dower, (Wagn. Stat., 541, 3 16) no acceptance of the 
devise is required; if nothing is done within a year after probate, the law pre- 
sumes her acquiescence ; but she may, at any time within the year, reject the 
will. 

As our law does not provide for her acceptance or election, such acceptance or 
election, if made, would amount to nothing, and she could, at any time within 
the year, reject the will, notwithstanding. And even where the will, in terms, 
requires “an acceptance” of its provisions, the rule is the same.—Bretz vs. 
Matney, 444, 

WITNESSES. ‘ 

1. Witnesses—Husoand may lestify in ejectment for wife's land, when.—In eject- 
meut for land of which the wife is not the separate owner, the husband is a 
substantial party,-and may testify, so far as his own interests are concerned, 
—Cooper vs. Ord, 420. 

See Evidence, 5; Practice, civil, Trials, 11. 


